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Introduction

In criminal justice systems, victims of crime are often forgotten. A fair, effective
and humane criminal justice system is one that respects the fundamental rights
of suspects and offenders, as well as those of victims, and that is based on the
principle that victims should be adequately recognized and treated with respect
for their dignity. Those categories of victim, including children, who are particu-
larly vulnerable, either through their personal characteristics or through the cir-
cumstances of the crime, should benefit from measures tailored to their situation.

The United Nations Office on Drugs and Crime (UNODC) is the custodian of
a growing body of United Nations standards and norms in crime prevention and
criminal justice. These cover most areas of criminal justice reform and treatment
of offenders and provide an evolving body of guidelines for Member States when
reforming their criminal justice systems. In the area of treatment of children by
the criminal justice system, they encompass the United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules),!
the United Nations Guidelines for the Prevention of Juvenile Delinquency (the
Riyadh Guidelines),? the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty,> and the Guidelines for Action on Children in the
Criminal Justice System.*

In the area of protection of victims, the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power,” Economic and Social Council
resolution 1989/57 on the implementation of the Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of Power and the plan of action for the
implementation of the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power® did not provide detailed and specific guidance on
the treatment of children as victims or witnesses of crime.

The Convention on the Rights of the Child,” which has achieved almost univer-
sal adherence, contains general provisions relating to child victims of abuse and



juvenile justice.® Relevant provisions for the protection of victims are also
contained in various legally binding international instruments, such as the Rome
Statute of the International Criminal Court,’ the United Nations Convention
against Transnational Organized Crime and the Protocols thereto,!° as well as
the United Nations Convention against Corruption.!!

In its resolution 2005/20, the Economic and Social Council adopted the Guide-
lines on Justice in Matters involving Child Victims and Witnesses of Crime
(hereinafter referred to as the “Guidelines”). The Guidelines filled an important
gap in international standards in the area of the treatment of children as victims
or witnesses of crime.

The Guidelines, which represent good practice based on the consensus of
contemporary knowledge and relevant regional and international norms,
standards and principles, were adopted with a view to providing a practical
framework to achieve the following objectives:

» To assist in the review of national laws, procedures and practices so that
they ensure full respect for the rights of child victims and witnesses of
crime and contribute to the implementation of the Convention on the
Rights of the Child by parties to that Convention.

» To assist Governments, international organizations, public agencies, non-
governmental and community-based organizations and other interested
parties in designing and implementing legislation, policies, programmes
and practices that address key issues related to child victims and witnesses
of crime.

» To guide professionals and, where appropriate, volunteers working with
child victims and witnesses of crime in their day-to-day practice in the
adult and juvenile justice process at the national, regional and international
levels, consistent with the Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power.

» To assist and support those caring for children in dealing sensitively with
child victims and witnesses of crime.

In order to assist countries in implementing, at the national level, the provisions
contained in the Guidelines and in other relevant international instruments,
UNODQC, in cooperation with the United Nations Children Fund (UNICEF)
and the International Bureau for Children’s Rights, has developed the present
Handbook for Professionals and Policymakers on the Guidelines on Fustice in Matters
nvolving Child Victims and Witnesses of Crime.

The Handbook is based on international best practices in the treatment of child
victims and witnesses of crime by the criminal justice system. It is intended
to serve as guidance for policymakers and professionals dealing with child
victims and witnesses of crime, such as judges, medical and support staff, law
enforcement officials, prosecutors, social workers, staff of non-governmental
organizations and teachers.

The Handbook was developed with the recognition that legal, social, economic
and cultural realities differ from country to country. The measures proposed in
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the Handbook are therefore not intended to be prescriptive, but to offer a map or
compass to countries willing to address the specific needs of child victims and
witnesses of crime.

In line with the structure and content of the Guidelines, the Handbook contains
12 chapters, dealing respectively with the best interests of the child, the right to
be treated with dignity and compassion, the right to be protected from discrimi-
nation, the right to be informed, the right to be heard and to express views and
concerns, the right to effective assistance, the right to privacy, the right to be
protected from hardship during the justice process, the right to safety, the right
to reparation, the right to special preventive measures, and implementation of
the Guidelines.

With the exception of the last chapter on implementation, each chapter follows
the same structure. In addition to providing an overview of how the right dealt
with in the chapter is applied at the national and international levels, each
chapter contains an “implementation checklist” that indicates the main measures
that the various professionals involved need to undertake in order to implement
the Guidelines.






. The best interests of the child

The “best interests of the child” is one of the guiding principles of the Conven-
tion on the Rights of the Child. The concept has a very wide scope.!? Article 3,
paragraph 1, of the Convention has been identified as a guiding principle of
relevance to the implementation of the whole Convention (see box). While
recalling the responsibilities, rights and duties of parents or, where applicable,




members of the extended family or community as provided for by local custom
(art. 5), the Convention provides States with a general obligation to ensure nec-
essary protection and care for the child’s well-being (art. 3, para. 2).

This means that any decision taken by adults for the child needs to be based on
his or her best interests. Other interests might be at stake, but in all cases the
child’s best interests must be a primary consideration.

The “best interests of the child” is also one of the key principles underlying the
Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime.
It is affirmed, among other principles, in paragraph 8 (¢) of the Guidelines,
which states that “every child has the right to have his or her best interests given
primary consideration”. Paragraph 8 (¢) further provides that the best interests
of the child also include the right to protection and to a chance for harmonious
development, yet these are only examples and should not be understood as
limiting the scope of that principle. Paragraph 8 (¢) also affirms that, while there
is a need to safeguard the rights of accused and convicted offenders, the best
interests of the child should be given primary consideration.

The principle of the best interests of the child is enshrined in the domestic
legislation of numerous States and some have incorporated the principle in their
constitution.

The way the concept of the best interests of the child is understood, interpreted
and applied varies in the different jurisdictions across the world. Below is
an overview of how the concept has been interpreted in different countries,
illustrating the differences among States in the scope and methods of application
of that principle.

Some States consider the notion of “best interests of the child” self-explanatory.
The High Court of Australia, while conceding that the notion was imprecise,
acknowledged its self-explanatory character (see sidebar). The Bolivarian Repub-
lic of Venezuela makes the best interests of the child a general principle of inter-
pretation and application of the law.!*> Finland refers to the two elements of the
best interests of the child defined in the Guidelines, namely protection and
harmonious development, without further defining the notion.!*

Other States prefer to define these elements or at least clarify their content. South
Africa does so in its Children’s Act, 2005 (see box). The Bolivarian Republic of
Venezuela makes the best interests of the child a general principle of inter-
pretation and application of the law. Finland refers to the two elements of the
best interests of the child defined in the Guidelines, namely protection and
harmonious development, without further defining the notion.

Other States prefer to define these elements or at least clarify their content. South
Africa does so in its Children’s Act, 2005 (see box).

International law. Convention
on the Rights of the Child, 1989,
article 3, paragraph 1:

“In all actions concerning children,
whether undertaken by public or
private social welfare institutions,
courts of law, administrative
authorities or legislative bodies, the
best interests of the child shall be a
primary consideration.”

Australia, High Court, Secretary,
Department of Health and
Community Services (NT) v JWB
and SMB (Marion’s Case)(1992),
175 CLR 218 F.C. 92/010:

“It is true that the phrase 'best
interests of the child" is imprecise, but
no more so than the ‘welfare of the
child” and many other concepts with
which courts must grapple.”
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South Africa, Children’s Act, 2005, Act No. 38 of 2005, Government
Gazette, vol. 492, 19 June 2006, section 7, paragraph 1:

“Whenever a provision of this Act requires the best interests of the child standard
to be applied, the following factors must be taken into consideration where
relevant, namely—

(@) the nature of the personal relationship between—
(i) the child and the parents, or any specific parent; and

(i) the child and any other care-giver or person relevant in those
circumstances;

(b) the attitude of the parents, or any specific parent, towards—
(i) the child; and

(i) the exercise of parental responsibilities and rights in respect of the
child;

(c) the capacity of the parents, or any specific parent, or of any other care-
giver or person, to provide for the needs of the child, including emotional and
intellectual needs;

(d) the likely effect on the child of any change in the child’s circumstances,
including the likely effect on the child of any separation from—

(i) both or either of the parents; or

(i) any brother or sister or other child, or any other care-giver or person,
with whom the child has been living;

(e) the practical difficulty and expense of a child having contact with the
parents, or any specific parent, and whether that difficulty or expense will
substantially affect the child’s right to maintain personal relations and direct
contact with the parents, or any specific parent, on a regular basis;

(f) the need for the child—

() to remain in the care of his or her parent, family and extended family;
and

(i) to maintain a connection with his or her family, extended family,
culture or tradition;

() the child's—
(i) age, maturity and stage of development;
(i) gender,
(i) background; and
(iv) any other relevant characteristics of the child;

(h) the child's physical and emotional security and his or her intellectual,
emotional, social and cultural development;

(i) any disability that a child may have;



() any chronic illness from which a child may suffer;

(k) the need for a child to be brought up within a stable family environment
and, where this is not possible, in an environment resembling as closely as
possible a caring family environment;

() the need to protect the child from any physical or psychological harm that
may be caused by—

(i) subjecting the child to maltreatment, abuse, neglect, exploitation or
degradation or exposing the child to violence or exploitation or other
harmful behaviour; or

(i) exposing the child to maltreatment, abuse, degradation, ill-treatment,
violence or harmful behaviour towards another person;

(m) any family violence involving the child or a family member of the child;
and

(n) which action or decision would avoid or minimise further legal or adminis-
trative proceedings in relation to the child.”

Notwithstanding the approach chosen by each State, the main concern is that
the best interests of the child, whether considered self-explanatory or defined in
legislation, be applicable before domestic courts and that judges give them
primary consideration when making a decision directly or indirectly affecting a
child, in particular with respect to child victims and witnesses of crime.

The principle of the best interests of the child is not limited to criminal justice;
it is often proclaimed in a generic way, embracing all aspects of the child’s life.
Civil matters, including family law, are often considered the main field of
application of this principle. Although it is important to apply the principle to
those matters, it is crucial that domestic judges, as well as other criminal justice
officials and every adult in a decision-making position, give it primary considera-
tion when determining issues related to the involvement of child victims and
witnesses in criminal proceedings.

In particular, the best interests of the child should be considered and balanced
with other competing interests, such as the rights of the accused, as provided
for in paragraph 8 (¢) of the Guidelines. The same balance between competing
interests, in which the best interests of the child should be given primary
consideration, is struck in the domestic legislation of several States.!>!% A good
example of domestic legislation giving primary consideration to the best interests
of the child in criminal matters can be found in the Bolivarian Republic of
Venezuela (see sidebar).

Reinforcing the priority of the best interests of the child by giving them a
primary consideration over other competing interests is an obligation under the
Convention on the Rights of the Child.

Bolivarian Republic of Venezuela,
Child and Adolescent Protection
Act, 1998, Official Gazette, No.
5.266, article 8, paragraph 2:

“In order to serve the best interests
of the child, in the event of a conflict
between the rights and interests of a
child or adolescent and other equally
legitimate rights and interests, the
former shall prevail.”
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“Secondary victimization refers to
the victimization that occurs not as
a direct result of the criminal act but
through the response of institutions
and individuals to the victim”

United Nations, Office for Drug
Control and Crime Prevention,
Handbook on Justice for Victims:

on the Use and Application of the
Declaration of Basic Principles

of Justice for Victims of Crime and
Abuse of Power (New York, 1999), p.9.

Protecting the child’s best interests means not only protecting the child from
secondary victimization (see sidebar) and hardship while involved in the justice
process as victim or witness, but also enhancing the child’s capacity to contribute
to that process. Giving the best interests of the child primary consideration is
therefore consistent with safeguarding the interest of justice and in conformity
with the Convention on the Rights of the Child.

Beyond legislation, jurisprudence can provide guidance on balancing child
victims’ and witnesses’ interests against other interests, in particular the rights
of the accused. Such a balancing exercise was, in particular, undertaken by the
United States of America Supreme Court in Maryland v. Craig (see box).

United States, Supreme Court, Maryland v. Craig (89-478), 497 U.S. 836
(1990):

“We have of course recognized that a State’s interest in ‘the protection of minor
victims of sex crimes from further trauma and embarrassment’ is a ‘compelling’ one.
Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607 (1982); see also New York
v. Ferber, 458 U.S. 747, 756-757 (1982); FCC v. Pacifica Foundation, 438 U.S. 726,
749-750 (1978); Ginsberg v. New York, 390 U.S. 629, 640 (1968); Prince v.
Massachusetts, 321 U.S. 158, 168 (1944). '[W]e have sustained legislation aimed at
protecting the physical and emotional well-being of youth even when the laws have
operated in the sensitive area of constitutionally protected rights.” Ferber, supra, at
757. In Globe Newspaper, for example, we held that a State’s interest in the physical
and psychological well-being of a minor victim was sufficiently weighty to justify
depriving the press and public of their constitutional right to attend criminal trials,
where the trial court makes a case-specific finding that closure of the trial is necessary
to protect the welfare of the minor. See 457 U.S., at 608-609. This Term, in Osborne
v. Ohio, 495 U.S. (1990), we upheld a state statute that proscribed the possession
and viewing of child pornography, reaffirming that “[ilt is evident beyond the need
for elaboration that a State’s interest in ‘safeguarding the physical and psychological
well-being of a minor” is ‘compelling.”” Id., at [slip op. at 4] (quoting Ferber, supra, at
756-757).

We likewise conclude today that a State’s interest in the physical and psychological
well-being of child abuse victims may be sufficiently important to outweigh, at least
in some cases, a defendant’s right to face his or her accusers in court. That a signifi-
cant majority of States has enacted statutes to protect child witnesses from the
trauma of giving testimony in child abuse cases attests to the widespread belief in the
importance of such a public policy.

In sum, we conclude that where necessary to protect a child witness from trauma
that would be caused by testifying in the physical presence of the defendant, at least
where such trauma would impair the child’s ability to communicate, the Confronta-
tion Clause does not prohibit use of a procedure that, despite the absence of face-to-
face confrontation, ensures the reliability of the evidence by subjecting it to rigorous
adversarial testing and thereby preserves the essence of effective confrontation.
Because there is no dispute that the child witnesses in this case testified under oath,
were subject to full cross-examination, and were able to be observed by the judge,
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jury, and defendant as they testified, we conclude that, to the extent that a proper
finding of necessity has been made, the admission of such testimony would be
consonant with the Confrontation Clause.”

When considering the best interests of the child, particular attention also needs
to be given to balancing the right to be protected with the right to express views
and the right to participate. Children have the right to be protected from
hardship and secondary victimization caused by their involvement in the justice
process. However, they also have the right to express their views, to be heard in
proceedings and thus, to participate in the justice process (Convention on the
Rights of the Child, art. 12). Each case requires a careful assessment of the
situation of the child in order to decide which intervention is in the best interests
of the child. In some cases, the need for protection will lead to a decision not to
involve a child in judicial proceedings. These exceptions are provided for in the
domestic legislation of some States, such as the following:

(a) The law may authorize judges to order that a specific matter be disposed
of separately and in the absence of the child where his or her best interests so
require (see box);! 71819

South Africa, Children’s Act, 2005, Act No. 38 of 2005, Government
Gazette, vol. 492, 19 June 2006, section 61, Participation of children:

“(3) The court—

(@) may, at the outset or at any time during the proceedings, order that the
matter, or any issue in the matter, be disposed of separately and in the absence
of the child, if it is in the best interests of the child; and

(b) must record the reasons for any order in terms of paragraph (a).”

(b) Child victims or witnesses may be exempted from testifying where
judges find that doing so may cause prejudice to their mental or emotional
development;?°

(¢) In some cases, the best interests of the child victim may ultimately
lead to abandoning the proceedings against his or her aggressor, as provided
for in the United Kingdom of Great Britain and Northern Ireland (see box).

United Kingdom, Crown Prosecution Service, Provision of Therapy for
Child Witnesses Prior to a Criminal Trial: Practice Guidance, sections
4.4 and 4.5:

“4.4 The best interests of the child are the paramount consideration in
decisions about the provision of therapy before the criminal trial. In determining
what is in the best interests of the child, due consideration should be given to
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ascertaining the wishes and feelings of the child, in a manner which is appropriate to
the child’s age and understanding. When working with the child either for assess-
ment or therapeutic purposes, account should be taken of the child’s gender, race,
culture, religion, language and (if appropriate) disability.

4.5 If there is a demonstrable need for the provision of therapy and it is possible
that the therapy will prejudice the criminal proceedings, consideration may need to
be given to abandoning those proceedings in the interests of the child’s wellbeing.
In order that such consideration can be given, it is essential that information regard-
ing therapy is communicated to the prosecutor.”

-

Implementation checklist 1: the best interests of the child

In order to implement the Guidelines, primary consideration should always
be given to the best interests of the child when:

(a) Judges decide on issues related to the involvement of child victims
and witnesses in criminal proceedings and, in particular, when they deal
with competing interests such as the rights of the defence;

(b) Law enforcement officials handle cases involving child victims or
witnesses. For instance, when interviewing a child, a law enforcement
official should endeavour to find out which law enforcement official
the child is most comfortable with and assign that official to follow the
child throughout the proceedings;

(c) Legislators or policymakers ensure that the principle of the “best
interests of the child” is applicable before domestic courts, either as a
direct application of international norms such as the Convention on the
Rights of the Child, or by application of specific legislative provisions;
and when legislators or policymakers assess issues related to the involve-
ment of child victims or witnesses in criminal proceedings;

(d) Prosecutors handle cases involving child victims or witnesses,
including pursuing the case without the involvement of the child if that
is in the best interests of the child;

(e) Social workers, health professionals, staff of non-governmental
organizations or other community members decide how to report and
follow up on a case.

~







Il. The right to be treated with dignity
and compassion
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14. All interactions described in these Guidelines should be conducted in a
child-sensitive manner in a suitable environment that accommodates the special
needs of the child, according to his or her abilities, age, intellectual maturity and
evolving capacity. They should also take place in a language that the child uses and
understands.

Child dignity is another overarching principle in the Guidelines. This principle
is articulated in chapter V of the Guidelines, in conjunction with its necessary
complement, compassion.

The victim’s right to be treated with dignity and compassion lays the foundation
for the sensitive treatment of all victims and witnesses, particularly children.
This would imply that a child is given a meaningful role throughout the justice
process, in accordance with his or her evolving capacities (see sidebar). It may
in turn contribute to the child’s willingness to assist in the investigation and
judicial process, while diminishing the risk of their experiencing secondary
victimization.

Many jurisdictions have integrated this right into their legislation and made it
a general obligation. Although it is further developed in other articles of the
Guidelines (see, in particular, chapters VI, VII and VIII of the present Handbook
on the right to effective assistance, the right to privacy and the right to be
protected from hardship during the justice process respectively), the right to be
treated with dignity and compassion requires different practical measures to
ensure its implementation by judicial authorities and other involved institutions,
such as social services.

One way of ensuring the application of the right of child victims and witnesses of
crime to be treated with dignity and compassion is to enshrine such a right in
domestic legislation. State practices vary in terms of the ways and implications of
doing so. The protection of child dignity is most often upheld by law, but some-
times enshrined in the constitution itself; however, although this has an impor-
tant bearing on the whole domestic system of the State, it does not address the
specific situation of child victims and witnesses and therefore needs to be com-
plemented by other, more specific, provisions of law. In numerous States, such a
right is recognized for victims, regardless of their age. Such recognition has two
limitations: first, by not differentiating between adults and children, it fails to
emphasize the particular needs and evolving capacities of the latter; second, the
law remains silent with regard to witnesses. Other domestic regulations provide
the same right for all those who happen to intervene in criminal or civil proceed-
ings, thereby correcting the second flaw, but not the first. Another approach is to
define child dignity in law, regardless of its involvement in the judicial process;
although a welcome step, such a provision still misses the required specificity in
order to ensure that the vulnerable position of child victims and witnesses of

The concept of evolving capacities

is central to the balance between
recognizing children as active agents
in their own lives, entitled to be
listened to, respected and granted
autonomy in the exercise of rights,
while also being entitled to protection
in accordance with their relative
immaturity and youth. It provides

the framework for ensuring an
appropriate respect for children’s
agency, without exposing them
prematurely to the full responsibilities
normally associated with adulthood;
and takes into consideration children’s
needs, age, gender, disability and
level of maturity.

(Gerison Lansdown, The Evolving
Capacities of the Child, Innocenti
Insight Series No. 11 (Florence,
UNICEF Innocenti Research Centre,
2005), pp. 3-4.)
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Brazil, Law on Statute of the
Child and Adolescent, 1990,
articles 17 and 18:

“The right to respect consists of the
inviolability of the physical, psychic
and moral integrity of the child

and adolescent, encompassing the
preservation of the image, identity,
autonomy, values, ideas and beliefs,
personal spaces and objects. ...

It is the duty of all to watch

over the dignity of the child and
adolescent, preserving them from
any inhuman, violent, terrorizing,
vexing or coercive treatment.”

crime is duly taken into account by law enforcement officials, judicial authorities
and other concerned institutions. Respect for child dignity is also sometimes
found in relation to children in conflict with the law, which, although it should be
encouraged, is not directly relevant to the situation of child victims and witnesses
of crime and should be complemented by other provisions.

Recognition of the dignity of child victims and witnesses should be promoted as
the only way to ensure with a sufficient level of certainty that this principle is
respected. The best approach is to provide specific regulations addressing the
situation of child victims and witnesses of crime and ensuring their right to be
treated with dignity and compassion.?!

The domestic legislation of some States goes beyond the mere recognition of
the right to be treated with dignity by providing a definition of the right to respect
and dignity. Such a definition is especially relevant when it is designed for
children, as in Brazil’s Law on Statute of the Child and Adolescent, 1990 (see
sidebar).

The right to be treated with dignity implies that the child shall be treated as a
human being with full rights and not as a passive recipient of adult care and
protection (see chap. III on the right to be protected from discrimination). This
may be achieved by treating the child according to his or her individual needs
and evolving capacities. Children should be treated according to their age and
level of maturity, for their understanding of the situation may differ from that of
an adult, while still having the potential to be accurate. Children also have the
right to be treated with compassion, which implies understanding and being
sensitive to their feelings, needs, beliefs, communicative style and individual
experiences. Anyone dealing with child victims and witnesses of crime should
recognize that the child may not be in a position at a given time to fully under-
stand and recount events that happened or to comprehend the full impact of the
crime. Appropriate support should be provided to the child in this respect.
Having an understanding of the evolving capacity of the child and its impact on
the justice process may help to anticipate what services children require in their
particular situation in order to preserve or gain integrity.

Justice professionals, be they law enforcement officials, prosecutors or judges, will
require, beyond their professional training, special multidisciplinary training on
how to deal with children in a child-friendly manner. Another practical measure
that can enhance child victims’ right to be treated with dignity and compassion is
to make sure that only specially trained law enforcement officials can interview
children. This guarantee may be applied at every stage of the proceedings.

The recognition of the need for a multidisciplinary approach towards child
victims and witnesses (see chap. VIII on the right to be protected from hardship
during the justice process) in several countries led to the establishment of what
are called “multidisciplinary child abuse teams” (see box).
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Multidisciplinary child abuse teams

(@) Definition. A multidisciplinary child abuse team (MCAT) is a professional
unit composed of representatives drawn from health, social services, law
enforcement and legal service agencies brought together to coordinate the
assistance needed to handle cases of child abuse.

(b) Form. MCATs can take several different forms, such as those that empha-
size joint investigations by a Child Protection Service caseworker and a law
enforcement official, and those in which CPS caseworkers, law enforcement
officials, prosecutors and other concerned professionals meet periodically to
discuss child abuse cases or policy issues. The multidisciplinary approach can
also include the creation of a Child Advocacy Centre to provide a central, child-
friendly location for conducting interviews with child abuse victims.

(c) Purpose. The purpose of an MCAT is to monitor the child’s safety and well-
being throughout the case, thereby maintaining the reliability of the child’s
testimony. The goals of the MCAT are (i) to minimize the number of interviews
to which the child is subjected, thereby reducing the risk of suggestibility in the
interviewing process; (ii) to provide services needed by the child; and (iii) to
monitor the child’s safety and well-being.

(d)  Role. Services provided by MCATs include (i) case service coordination and
assistance; (i) medical diagnoses and evaluation services; (iii) telephone consul-
tations in emergencies; (iv) medical evaluations in relation to abuse or neglect;
(v) psychological and psychiatric diagnoses and evaluations; (vi) expert medical,
psychological and related professional testimony; (vii) training for judges,
litigators, court officers and others.

(e) Setting up. One way to set up an MCAT is to convene a pre-investigative
conference. The purpose of the pre-investigative conference is to discuss
information obtained in the initial report or at the time of referral to determine
whether a joint investigation is required. If so, the conference participants plan
an investigative strategy and follow-up with prosecution services. The pre-
investigative conference is also used to acquire and disseminate among mem-
bers of the MCAT information about the victim and his or her case history and
surrounding circumstances. This system of pre-investigative conferences is used,
in particular, in the United States.

(f)  Modalities of joint investigation. Modalities of joint investigations can vary.
The following are some solutions implemented in different States:

(i) In Belgium, law enforcement officials can require the attendance
of social workers during an interview. Their role is to make the child
comfortable and to help him or her tell his or her story.

(i) In Mauritius, a Child Development Unit has been created by the police.
In the course of the investigation and assessment of the risk of mal-
treatment of the child, the Unit receives input from other professionals,
such as psychologists, legal advisers and police officers and from non-
professionals, such as parents, neighbours and relatives.



CHAPTER 2

Portugal, Law for the protection
of children and young people in
danger, No. 147/99 (1999), article 87:

1. Medical examinations capable of
offending the child or young person’s
modesty shall only be ordered when
judged to be absolutely necessary
and in the child’s interests, and shall
be carried out in the presence of at
least one of his or her parents or of a
person trusted by him or her, unless
he or she does not so wish, or his or
her interests do not so require.

2. The medical examinations
referred to in the previous number
shall be carried out by properly
qualified medical staff, and the child
or young person shall be guaranteed
the necessary psychological support.

(i) In the United Kingdom (England), the London Metropolitan Police
has established child protection teams staffed by police officers, who
cooperate with social service agencies in investigating child abuse
cases. These teams are available 24 hours a day, seven days a week
and receive cases in a number of ways, including directly from social
services, hospitals, schools and the police patrol force. They also have
direct access, through their computer systems, to the “at-risk” register
maintained by the Social Services Department.

(iv) In the United States (Suffolk County, Massachusetts), the Prosecutor’s
Office Victim Witness Programme takes the lead in coordinating the
jurisdiction’s multi-disciplinary approach to child abuse cases. A foren-
sic interviewer in the programme conducts an interview, while other
members of the team watch through a two-way mirror.

(v) Also in the United States, many native American tribes have multi-
disciplinary teams, often called Child Protection Teams or Suspected
Child Abuse and Neglect teams. The National Indian Justice Centre has
developed an extensive Child Sexual Abuse Protocol Development
Guide outlining each agency’s specific role and responsibility in the
investigation and prosecution of child sexual abuse.

Medical examination, especially in the case of sexual abuse, can also be a highly
stressful experience for children: such an examination should be ordered only
where it is absolutely necessary for the investigation of the case and is in the best
interests of the child and it should be minimally intrusive. In such cases, a single
examination should be made. A good practice in ensuring child-sensitive medical
examinations can be found in Portugal (see sidebar). The law requires that the
examination be ordered only where indispensable or in the interests of the child
and be carried out by a duly qualified medical professional. Access to psychologi-
cal support, including the presence of one of the child’s parents or a support
person (see chap. VIII on the right to be protected from hardship during the
justice process, sect. A), should be guaranteed. The consent of the child or, where
the child is deemed unfit to understand his right to decline such an examination,
the consent of his or her legal guardian is required in Germany.?? The legislation
should allow the child to choose the gender of the medical staff and to refuse any
examinations after being informed of the consequences of his or her refusal. The
parents’ involvement should be denied where the best interests of the child so
require and when the child so decides.

Another concern is to ensure that all procedures involving child victims and
witnesses, such as interviews and forensic examinations, are conducted in a
child-friendly environment. It is crucial that the child does not feel responsible
for the crime or the events surrounding it and is not made to feel accountable for
what he or she has suffered. Indeed, experts find that such propensity towards
self-blame is a usual reaction for any victim.?* Child victims and witnesses need
to be assured by those they identify as the representatives of authority that the
criminal behaviours inflicted upon them or their loved ones are in violation of the
law, that they are not, and should not, feel responsible for their commission and
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that the law is designed to punish those who commit crimes. Professionals should
reassure children about these issues every time they have the opportunity to do
so. Proper training and awareness-raising of justice professionals and medical
staff is again required, especially on communication and interview techniques.

Finally, particular social and political situations have a particular impact on
children and should therefore be taken into account. In situations of armed
conflict, for example, children are often the first victims of violence and human
rights abuses. In many conflicts, children are forcibly associated with armed
groups.?* The particular impact of conflict-related violence on every aspect of a
child’s physical, emotional, intellectual, social and spiritual development calls
for special efforts to be made to protect children involved in transitional and
traditional justice mechanisms. The Sierra Leone transitional justice process is
an interesting example of child-friendly mechanisms. For example, the Truth
and Reconciliation Commission Act 2000 duly takes into account the impact
that the armed conflict has had on children and thus requires, inter alia, tailored
attention for them. A child-friendly version of the Truth and Reconciliation
Report was prepared in 2004 by the Truth and Reconciliation Commission, the
Children’s Forum Network, UNICEF and the United Nations Mission in Sierra
Leone.? Over 100 children were involved in drafting the document, using their
compiled stories to create a report made by children for children. This unique
process increased children’s participation in the transitional justice process in
Sierra Leone.

a N

Implementation checklist 2: the right to be treated with
dignity and compassion

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime and, in particular, the child’s right to be
treated with dignity and compassion, the following actors may consider:

(a) Judges:

(i) Promoting a child-sensitive approach to child victims and
witnesses by respecting their right to be treated with dignity,
compassion and extra care;

(ii) Ordering a forensic examination of a child victim only when
it is indispensable or in the interests of the child and avoid-
ing, wherever possible, further examinations;

(iii) Ensuring the establishment of protective measures that also
enhance the dignity of child witnesses.

(b) Law enforcement officials:

(i) Promoting a child-sensitive approach towards child victims
and witnesses by their right to be treated with dignity, com-
passion and extra care;

Sierra Leone, Truth and Reconcilia-
tion Commission Act 2000, articles
6 (2) (b) and 7 (4):

6 (2) Without prejudice to the
generality of subsection (1), it shall be
the function of the Commission—...

(b) to work to help restore

the human dignity of victims

and promote reconciliation

by providing an opportunity

for victims to give an account

of the violations and abuses
suffered and for perpetrators to
relate their experiences, and by
creating a climate which fosters
constructive interchange between
victims and perpetrators, giving
special attention to the subject

of sexual abuses and to the
experiences of children within the
armed conflict; ...

7 (4) The Commission shall take
into account the interests of victims
and witnesses when inviting them to
give statements, including the security
and other concerns of those who
may not wish to recount their stories
in public and the Commission may
also implement special procedures to
address the needs of such particular
victims as children or those who have
suffered sexual abuses as well as in
working with child perpetrators of
abuses or violations.
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(i)

(i)

Promoting a multidisciplinary approach to child-related cases
by creating specific law enforcement units specially trained
for the purpose and/or participation in multidisciplinary child
abuse teams;

Making sure that specifically trained law enforcement
officials of both sexes are made available for the purpose of
interviewing child victims.

(c) Legislators/policymakers:

0]

(i)

(iii)

(iv)

Providing specific regulations addressing the situation of
child victims and witnesses of crime and ensuring their right
to be treated with dignity and compassion during their
involvement in the justice process;

Making training mandatory for all staff dealing with children
in justice processes (support staff, medical staff and prosecu-
tors, etc.) to ensure a child-friendly approach;

Encouraging the creation and use of multidisciplinary child
abuse teams, including children’s houses or similar;

Where applicable, promoting restorative justice mechanisms
in which child victims, as well as offenders, are treated with
dignity and respect.

(d) Medical and support staff:

0]

(i)

(iii)

(iv)

(v)

(vi)

Promoting a multidisciplinary approach in child-related cases
by joining specific units specially trained for that purpose
and/or getting involved in multidisciplinary child abuse
teams;

Ensuring that medical examinations are carried out by
specifically trained personnel in a child-sensitive way and
in a way respectful of the cultural and religious background
of the child and with the necessary psychological support;

Before proceeding, obtaining consent from the child and the
caregiver or the necessary authorities as prescribed by local
consent guidelines;

Never forcing a child to undergo a medical examination;

Always ensuring privacy, being sensitive to a child’s feelings
of embarrassment and vulnerability and stopping the exami-
nation if the child indicates discomfort or withdraws permis-
sion to continue;

Establishing, with the child, ground rules for the interview
and examination, including giving explicit permission for
the child to say he or she does not know and permission to
correct the interviewer;
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(vii) Always preparing the child by explaining and showing equip-
ment, and encouraging the child to ask questions about the
examination;

(viii) If the child is old enough and it is deemed appropriate, ask-
ing whom he or she would like in the room for support
during the examination.

(e) Prosecutors:

(i) Promoting a child-sensitive approach to child victims and
witnesses by respecting their dignity and their right to be
treated with compassion and extra care;

(ii) Encouraging the creation and use of multidisciplinary child
abuse teams, including children’s houses or similar centres;

(iii) Making sure that specifically trained prosecutors of both
sexes are made available for the purpose of interviewing
child victims;

(f) Social workers, religious and cultural leaders, staff of non-
governmental organizations and other community members:

(i) Explaining the importance of treating child victims and
witnesses, especially those involved in sexual crimes, with
dignity and compassion, including with respect to their
involvement in the justice proceedings, and, where applica-
ble, medical examinations carried out on them;

(ii) Involving social and community workers (for example, those
of community-based organizations) in the multidisciplinary
support of children involved in justice processes;

(iii) Ensuring, for all staff working with children, training on the
psychosocial aspects of the involvement of children as
witnesses and victims.




lll. The right to be protected from
discrimination
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17. In certain cases, special services and protection will need to be instituted to take
account of gender and the different nature of specific offences against children, such
as sexual assault involving children.

18. Age should not be a barrier to a child’s right to participate fully in the
justice process. Every child should be treated as a capable witness, subject to exami-
nation, and his or her testimony should not be presumed invalid or untrustworthy by
reason of the child’s age alone as long as his or her age and maturity allow the giving
of intelligible and credible testimony, with or without communication aids and other
assistance.

The second principle enshrined in paragraph 8 (b) of the Guidelines, non-
discrimination, has three aspects. First, the general protection from
discrimination means that children shall be protected from all forms of discrimi-
nation. Second, a frequent corollary of non-discrimination is the principle
that distinctions between children should only be based on their best interests
and specific needs, so that extra efforts are made to ensure that all children have
their rights equally met: this principle of positive distinction is set out in
paragraphs 16 and 17 of the Guidelines, which provide that the justice process
and support services should be sensitive to the child’s specific situation and
needs, including gender issues, and the nature of the crime. Finally, the third
aspect of the protection from discrimination is contained in paragraph 18 of
the Guidelines: a child’s young age alone cannot be an adequate ground to
disregard his or her testimony.

The prohibition of all forms of discrimination is affirmed in several regional
and universal instruments of international law, in particular article 2 of the
Convention on the Rights of the Child. Most of these instruments, however, do
not relate specifically to the issue of child victims and witnesses of crime, but
address broadly the protection of human rights, protection in situations of armed
conflict, children’s rights or the eradication of some specific forms of criminality.
The list of prohibited discriminatory grounds, such as race, ethnicity, colour,
gender, language, religion, political or other opinion, national, ethnic or social
origin, property, disability and birth, may vary from one instrument to the other,
but most of these remain open to prohibiting discrimination by reason of any
“other status”.

The general principle of protection from discrimination is enshrined, though in
different terms, in the constitution of most countries with respect to every human
being or citizen irrespective of his or her age (see sidebar). A few constitutions
specifically address the protection of children from discrimination.

The protection of children from discrimination, as a specific aspect of the general
protection of citizens, is provided for, inter alia, by child protection laws.

International practice

Article 21, paragraph 3 of the Rome
Statute of the International Criminal
Court provides that the application
and interpretation of law “must

be consistent with internationally
recognized human rights, and be
without any adverse distinction
founded on grounds such as gender
as defined in article 7, paragraph 3,
age, race, colour, language, religion
or belief, political or other opinion,
national, ethnic or social origin,
wealth, birth or other status.”
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Indonesia, Constitution, 1945,
article 28B, (2)

Every child shall have the right to live,
to grow and to develop, and shall
have the right to protection from
violence and discrimination.

United Kingdom, Code for Crown
Prosecutors (London, 2004),
section 2.2:

“Crown Prosecutors must be fair,
independent and objective. They
must not let any personal views about
ethnic or national origin, disability,
sex, religious beliefs, political views or
the sexual orientation of the suspect,
victim or witness influence their
decisions. They must not be affected
by improper or undue pressure from
any source.”

Focusing on the specific condition of children in the prevention of
discrimination is highly relevant because it gives an opportunity to address
specifically child-related grounds of discrimination that are usually ignored in
generic constitutional dispositions. Child protection laws include factors related
to the child’s parents, legal representatives or tutors;*® the fact that the child
was born in or out of wedlock;?” whether the child lives in a two-parent or
single-parent family;*® is adopted® or with a guardian.’* Such laws can also
affirm the applicability to children of the general protection provided by the
constitution.?’*? Attention should also be drawn to the fact that the list of
discriminatory grounds in paragraph 15 of the Guidelines is non-exhaustive, as
shown by the final reference to “other status”, and may include, in particular,
unaccompanied children or children in conflict with the law. Such a broad
approach is desirable, since it gives this provision of the Guidelines the necessary
flexibility to be adapted to each specific situation by giving the judges the
discretion to include in the protection from discrimination specific grounds that
may have been forgotten by the legislator. However, enumerating prohibited
grounds of discrimination is also more protective than the mere prohibition of
discrimination on “any” ground. The perfect balance in that regard is struck by
a non-exhaustive list of the most obvious prohibited grounds. The adoption of
such legislation addressing the issue of discrimination in a child-oriented way
should be encouraged.

Beyond affirming the principle of protection from discrimination, positive steps
should be taken to combat discriminative behaviours exhibited by justice
professionals, in particular judges, law enforcement officers and prosecutors.
The provision according to which professionals should be trained and educated
about the rights of child victims and witnesses is illustrated in the United
Kingdom Code for Crown Prosecutors (see sidebar). Efforts should be directed
to widening the range of targeted professionals, by including judges, lawyers,
law enforcement officials and social workers. This can be achieved through
capacity-building in monitoring and supervision, and in addressing and
preventing discrimination. The implementation of such programmes relies on
action by policymakers, with the support of international and non-governmental
organizations.

Prohibiting discrimination does not mean that child victims and witnesses should
be treated on an equal basis with adults, irrespective of their specific situation
and needs. On the contrary, international law often emphasizes the need to
distinguish children from adults and ensure better protection for those children
who are more vulnerable.

Distinction has to be made to respect diversity and to acknowledge the personal
circumstances of victims and witnesses of crime, such as age, gender, health and
the special nature of the crime. Children need special protection because of their
relative immaturity and evolving capacities. In addition, some children, such as
children without parental care or victims of certain crimes, are particularly
vulnerable and need additional protection (see box).
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International practice.

The Rome Statute of the International Criminal Court incorporates the principle of
positive distinction by requiring respect for the interests and personal circumstances
of victims and witnesses, including their age, gender, health and the specific nature
of the crime (arts. 36, para. 8 (b), 42, para. 9, 54, para. 1 (b), and 68, para. 1). Rule
17, sub-rule 3 of the Rules of Procedure and Evidence of the International Criminal
Court provides that the Victims and Witnesses Unit created within the Registry of the
Court shall “give due regard to the particular needs of children, elderly persons and
persons with disabilities”.

Article 15, paragraph 4 of the Statute of the Special Court for Sierra Leone provides
that “[gliven the nature of the crimes committed and the particular sensitivities of
girls, young women and children victims of rape, sexual assault, abduction and
slavery of all kinds, due consideration should be given in the appointment of staff to
the employment of prosecutors and investigators experienced in gender-related
crimes and juvenile justice”.*

*The jurisprudence of the Special Court for Sierra Leone recognized the specific vulnerability of
children as witnesses and emphasized “the need for special consideration to victims of sexual violence
or children during their testimonials in court” (Prosecutor v. Sesay, Kallon, Gbao (“RUF Case”), SCSL-04-
15-T, Decision on the Prosecution Confidential Notice Under Rule 92 bis to Admit Transcripts of Testimony
of TF1-023, TF1-104 and TF1-169 (TC), 9 November 2005. An equivalent finding had been made earlier
by the International Criminal Tribunal for the Former Yugoslavia (Prosecutor v. Dusko Tadi¢ (“Prijedor”),
Case No. IT-94-1-T, Judgment (AC), 15 July 1999, para. 305.

Positive distinction underlies the whole body of the Guidelines on Justice in
Matters involving Child Victims and Witnesses of Crime: it is precisely because
child victims and witnesses of crime are more vulnerable than adult victims
and witnesses that they require specific protection. Paragraphs 16 and 17 of
the Guidelines are related to child victims and witnesses who, in addition to
vulnerabilities arising from their status as children, are made even more
vulnerable by other factors.

A factor related to increased vulnerability is the state of health, illness or
disability of the child. Health is specifically mentioned in paragraph 16 of the
Guidelines. A second factor is related to the child’s or his or her family’s wealth.
Socio-economic factors are included in the protection from discrimination and
provided for in some domestic legislation. Ideally, positive distinction on socio-
economic grounds should imply that every child victim or witness of a crime be
guaranteed free access to the justice system when he or she could not otherwise
afford to pay for that access. Related to this factor is the child’s immigration or
refugee status, which may also call for specific protection. Other factors that
increase vulnerability may result from the social environment. Paragraph 16 of
the Guidelines enumerates these factors, mentioning the child’s age; wishes;
understanding; gender; sexual orientation; ethnic, cultural, religious, linguistic
and social background; and caste.

In some countries, other factors have been included in the domestic legislation,
such as the child’s sexual orientation.?? 34
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International practice

International courts find admissible
the testimony of children who may,
if they are not able to understand
the nature of a solemn undertaking
to tell the truth, be authorized to
testify without making such an
undertaking (for example, the Rules
of Procedure and Evidence of the
International Criminal Court, rule

66, sub-rule 2). Most relevantly, Rule
90 (C) of the Rules of Procedure and
Evidence of the Special Court for
Sierra Leone states that “[a] child
shall be permitted to testify if the
Chamber is of the opinion that he

is sufficiently mature to be able to
report the facts of which he had
knowledge, that he understands

the duty to tell the truth, and is not
subject to undue influence. However,
he shall not be compelled to testify by
solemn declaration.” As regards the
assessment of the testimony of such
child witnesses, however, the Special
Court for Sierra Leone stresses that
“the testimonies of this category of
witnesses [child witnesses] should,
either as a matter of law or practice,
be examined with some degree of
judicial vigilance in view of their
particular susceptibilities” (Prosecutor
v. Norman, Fofana, Kondewa (“CDF
Case"), No. SCSL-04-14-PT (2004),
Ruling on defence oral application to
call OTP investigators who took down
in writing statements of prosecution
witness TF2-021 (TC), 7 December
2004, para. 23).

United Kingdom, Youth Justice
and Criminal Evidence Act, 1999,
section 53, Competence of
witnesses to give evidence:

(1) At every stage in criminal
proceedings all persons are
(whatever their age) competent
to give evidence. ...

(3) A person is not competent to
give evidence in criminal proceedings
if it appears to the court that he is
not a person who is able to—

(@) understand questions put to
him as a witness, and

(b) give answers to them which
can be understood.

The principle that every child, irrespective of his or her age, should be treated as
just as much of a capable witness as an adult and that his or her testimony should
not be deemed invalid or untrustworthy by reason of his or her age alone is
the last aspect of the protection from discrimination afforded by paragraph 18 of
the Guidelines.

Depending on each State’s legislation, the issue of children’s sufficient maturity
to testify in Court is addressed as a question of admissibility or as a question of
reliability of child evidence. Admissibility relates to whether a judge can accept
the presentation of evidence and take it into account in the determination of the
case; reliability relates to the weight the judge will attach to previously admitted
evidence. In paragraph 18, the Guidelines clearly specify that age should not be
a barrier to a child’s right to participate fully in the justice process. The same
paragraph indicates that “[e]very child should be treated as a capable witness,
subject to examination and his or her testimony should not be presumed invalid
or untrustworthy by reason of the child’s age alone as long as his or her age and
maturity allow the giving of intelligible and credible testimony”.

The implementation of the Guidelines implies that the child’s competency to
testify be considered a criterion of the reliability of his or her testimony, which
should always be found admissible. Such an evolution may require the amend-
ment of some States’ legislation. Jurisprudence may also play a role: for example,
in the Syrian Arab Republic, the Court of Cassation held that, despite a general
bar on persons under the age of 18 testifying, a victim who is a minor can testify
in cases of alleged rape or offence against morality.>® But such progress made in
jurisprudence often needs to be backed by legal dispositions.

A good practice in this respect is to presume the child’s competency to testify,
irrespective of his or her age and to keep his or her age and maturity as factors to
be taken into account in the assessment of his or her testimony. In the United
Kingdom, the criteria set out for the competency of witnesses to give evidence
are independent of the age of the witness; they relate to the person’s capacity to
understand questions put to him or her as a witness and to give answers to them
that can be understood (see sidebar).

Domestic systems vary in terms of the practical solutions adopted for assessing a
child’s testimony. The following are examples of different systems:

(a) Exemption from testifying under oath. Most countries require witnesses in
criminal proceedings to testify under oath, which is a solemn undertaking to
tell the truth. Common exceptions to this requirement are provided where
the witness is a relative of the accused. The legislation of some States exempts
children under a certain age from taking an oath.’® Even if he or she is
exempted from taking an oath, the trial judge may nevertheless remind the
child that he or she has a duty to speak the truth.?” The exemption from
taking an oath protects the child from possible contempt proceedings in case
of false testimony. As an alternative to the oath, a child’s evidence may be
admitted after the child makes an informal promise to tell the truth, on the
condition that the judge is convinced that the child is able to understand the
solemnity of the promise.?®
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(b) Corroboration of child evidence (see sidebar). With regard to corrobora-
tion, the same rule as for adult evidence applies to child evidence. If the
State’s law permits conviction on uncorroborated adult evidence, then it
should permit it as well on uncorroborated child evidence. Once this proce-
dural framework is admitted, assessment of evidence becomes a case-by-case
issue in which the age and maturity of the victim or witness shall be taken into
account for the assessment of the probative value of his or her evidence.

(¢) Competency examination. In the United States, upon a party’s motion
showing compelling reasons for doing so, the judge may order the child to be
submitted to a competency examination. This examination is conducted out
of sight of the jury by the court on the basis of questions submitted by the
parties. The questions shall be appropriate to the age and developmental level
of the child, shall not be related to the issues at trial and shall focus on deter-
mining the child’s ability to understand and answer simple questions.

Competency examination. United States Code collection, Title 18,
chap. 223, section 3509, Child victims’ and child witnesses’ rights,
subsection (¢):

(2) Presumption. A child is presumed to be competent.

(3) Requirement of written motion. A competency examination regarding a child
witness may be conducted by the court only upon written motion and offer of proof
of incompetency by a party.

(4) Requirement of compelling reasons. A competency examination regarding a
child may be conducted only if the court determines, on the record, that compelling
reasons exist. A child’s age alone is not a compelling reason.

(5) Persons permitted to be present. The only persons who may be permitted to be
present at a competency examination are—

(@) thejudge;

(b) the attorney for the Government;
(c) the attorney for the defendant;
(d) a court reporter; and

(e) persons whose presence, in the opinion of the court, is necessary to the
welfare and well-being of the child, including the child’s attorney, guardian ad
litem, or adult attendant.

(6) Not before jury. A competency examination regarding a child witness shall be
conducted out of the sight and hearing of a jury.

(7) Direct examination of child. Examination of a child related to competency shall
normally be conducted by the court on the basis of questions submitted by the

International practice

Rule 96(i) of Rules of Procedure and
Evidence of the International Tribunal
for the Former Yugoslavia and of

the International Criminal Tribunal
for Rwanda provides that, in cases
of sexual assault, “no corroboration
of the victim’s testimony shall

be required”. This rule has been
interpreted by the jurisprudence

as reflecting the general rule on
evidence regardless of the nature

of the crime: "It may be that a Trial
Chamber would require the testimony
of a witness to be corroborated, but
according to the established practice
of this Tribunal and of the ICTY

that is clearly not a requirement.”
(International Criminal Tribunal for
Rwanda, Prosecutor v. Musema,
ICTR-96-13-A, Appeal Judgement
(AC), 16 November 2001, para. 36;
International Tribunal for the Former
Yugoslavia, Prosecutor v. Aleksovski,
[T-95-14/1-A, Appeal Judgement (AC),
24 March 2000, para. 62). The same
extended principle applies before
the International Criminal Court,
rule 63 (4) of the Rules of Procedure
and Evidence of which provides

that: “Without prejudice to article
66, paragraph 3, a Chamber shall
not impose a legal requirement that
corroboration is required in order to
prove any crime within the jurisdiction
of the Court, in particular, crimes of
sexual violence.”
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Nepal, Evidence Act 1974,
section 38:

"Except any person who is deemed to
be unable by the court to understand
the question asked to him or to give
a sensible reply thereof due to very
young age, extremely old age or due
to any physical or mental disease or
the like reason, everybody ... may
become a witness.”

attorney for the Government and the attorney for the defendant including a party
acting as an attorney pro se. The court may permit an attorney but not a party acting
as an attorney pro se to examine a child directly on competency if the court is satis-
fied that the child will not suffer emotional trauma as a result of the examination.

(8) Appropriate questions. The questions asked at the competency examination of
a child shall be appropriate to the age and developmental level of the child, shall not
be related to the issues at trial, and shall focus on determining the child’s ability to
understand and answer simple questions.

(9) Psychological and psychiatric examinations. Psychological and psychiatric exami-
nations to assess the competency of a child witness shall not be ordered without a
showing of compelling need.

(d) Expert evidence about the ability of a witness to give evidence. Where
an issue is raised by a party to the proceeding about the competency of a
person, not specifically a child, called as a witness to give evidence, sworn or
unsworn, and in every case where evidence of a child under 12 years of age is
admitted, an expert may be appointed to testify about the person’s or child’s
intellectual and emotional maturity, whether or not on oath.?**° Experts may
be given different tasks: assessing the ability of the child to testify or assessing
the reliability of his or her testimony. In sexual abuse cases, the expert may
testify whether or not the child’s behaviour or emotional state is consistent
with the alleged abuse. He or she can be called to assess the child’s intellectual
attainment, mental capacity and emotional maturity, the general develop-
mental level of children of the same age, the consistency of the child’s
behaviour with the behaviour of sexually abused children of the same age
group, child sexual abuse symptomatology, the reliability of allegations of
abuse, patterns of disclosure and recantation, the competency of children to
testify in court and the suggestibility or memory of abusive incidents.

Whatever the practical solutions adopted in each domestic system, the best
approach remains to regard the child as being exactly like any adult witness,
whose competency and reliability needs to be verified according to relevant
criteria that take the person’s mental development, understanding and commu-
nication skills into consideration before a conviction is rendered on the basis

of his or her testimony. This approach is seen, in particular, in Nepal’s Evidence
Act (see sidebar).

Where the expert is appointed by one party to the proceedings, there is a risk
that another expert is appointed by the other party, thereby multiplying the
number of interviews of the child. The appointment of court-appointed experts
is recommended in order to avoid such a risk.

With respect to communication aids and other assistance mentioned in paragraph
18 of the guidelines, see chapter V on the right to express views and concerns.
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Implementation checklist 3: the right to be protected from
discrimination

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, and, in particular, the child’s right to be
protected from discrimination, the following actors may consider:

(a) Judges:

(b)

(c)

0]

(ii)

(iii)

Combating discriminative behaviours and, in particular, not
letting personal views about ethnic or national origin, age,
disability, sex, religious beliefs, political view, sexual orienta-
tion, age or any other consideration influence behaviour or
decisions;

Being sensitive to and following a proper training with
respect to children who are most vulnerable because of their
state of health, illness, disability, age, wishes, understanding,
gender, sexual orientation, ethnic, cultural, religious, linguis-
tic or social background, or caste;

Considering child evidence admissible in court on the same
conditions as adult evidence and developing jurisprudential
criteria on the assessment of its reliability.

Law enforcement officials:

0]

(ii)

Combating discriminatory behaviours and, in particular,
not letting personal views about ethnic or national origin,
age, disability, sex, religious beliefs, political views, sexual
orientation or any other consideration influence behaviour
or decisions;

Being sensitive to and obtaining proper training with respect
to children who are most vulnerable because of their state of
health, illness, disability, age, wishes, understanding, gender,
sexual orientation, ethnic, cultural, religious, linguistic or
social background, or caste.

Legislators/policymakers:

0)

(ii)

Providing specific regulations prohibiting discrimination
against children: these regulations may in particular address
a non-exhaustive list of child-related grounds of possible
discrimination, such as factors related to the child’s parents,
legal representatives or tutors, the fact that they were born
in or out of wedlock, whether the child lives in a two-parent
or single-parent family, is adopted or under guardianship, or
any other status;

Developing anti-discrimination policies targeting law enforce-
ment professionals;
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(d)

(e)

(iii) Establishing mechanisms to monitor and respond to cases of
discrimination against child victims and witnesses;

(iv) Where necessary, amending legislation by creating a pre-
sumption of children’s capacity to testify in court, whatever their
age: children’s capacity should become a criterion of reliability,
and not admissibility, of their evidence;

(v)  Providing necessary legislative arrangements in order to assist
judges in assessing a child’s evidence, such as expertise, compe-
tency examinations, and so forth.

Prosecutors:

(i) Combating discriminative behaviours and, in particular, not
letting personal views about ethnic or national origin, age,
disability, sex, religious beliefs, political views, sexual orienta-
tion or any other consideration influence behaviour or
decisions;

(ii) Being sensitive to and obtaining proper training with respect
to children who are most vulnerable because of their state of
health, illness, disability, age, wishes, understanding, gender,
sexual orientation, ethnic, cultural, religious, linguistic or
social background, or caste.

Social workers and staff of non-governmental organizations:

(i) Developing anti-discrimination programmes and assisting
authorities in implementing anti-discrimination policies;

(i) Monitoring the implementation of anti-discrimination
policies.
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20. In addition, child victims, their parents or guardians and legal representatives
should be promptly and adequately informed, to the extent feasible and appropriate,
of:

(@) The progress and disposition of the specific case, including the apprehen-
sion, arrest and custodial status of the accused and any pending changes to that
status, the prosecutorial decision and relevant post-trial developments and the
outcome of the case;

(b) The existing opportunities to obtain reparation from the offender or from
the State through the justice process, through alternative civil proceedings or
through other processes.

There are two aspects of child victims’ and witnesses’ right to be informed as
provided for in paragraphs 19 and 20 of the Guidelines. The first aspect is the
most general one and consists of informing child victims and witnesses about the
assistance they are entitled to, the way legal proceedings are organized and the
role they can play in those proceedings if they decide to do so. This first aspect is
closely linked and often constitutes a prerequisite of the right to receive proper
assistance (see chap. VI on the right to effective assistance). The second aspect is
more specific and relates to information on the particular case in which the child
is involved: it implies being informed about the progress of the case, about the
scheduling of the proceedings, about what is expected of the child, about the
decisions rendered, about the status of the offender, and so forth.

It is also important to stress that information needs to be provided to a child in
language that he or she understands. An identifiable good practice in this regard
is found in section 9 (2) of the Children, Young Persons and Their Families
Act 1989 of New Zealand (see box).

New Zealand, Children, Young Persons and Their Families Act 1989,
article 9 (2), Interpreters

(2) The requirements of this section are as follows:

(@) That where—

(i) The first or preferred language of the child or young person is Maori or
any other language other than English; or

(i)  The child or young person is unable, by reason of a physical disability,
to understand English,—

the services of an interpreter are provided for the child or young person:

(b) That where—

(i) The first or preferred language of any parent or guardian or other
person having the care of the child or young person is Maori or any
other language other than English; or
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(i) That parent or guardian or that other person is unable, by reason of a
physical disability, to understand English,—

the services of an interpreter are provided for that parent or guardian or that other
person.

This first aspect of the right to be informed relates to information that the child
should receive regardless of his or her involvement in the justice process and
starts to apply immediately after the reporting of the offence. This aspect is also
closely linked to the right to be protected from hardship during the justice
process (see chap. VIII). It is important that children and their families are
informed about risks related to their involvement in the justice process and the
protective measures in place so that they are able to make an informed decision
about their involvement or request that the necessary steps are taken for their
protection, or both. In addition, they should be properly informed about the
potential outcomes of the case and the consequences of their involvement so
that their expectations are realistic. Where applicable, such communication
should include information on the victims’ right to restitution or compensation,
or both.

The right of victims of crime to be informed about available assistance,
procedures, the role the child may play in the judicial process and potential
outcomes is usually recognized whether they are minors or not. Child-specific
dispositions to that effect are in particular provided for in Canada (Québec),*
Costa Rica*? and the Philippines.*

An efficient way of making this information available is to disseminate brochures
or leaflets in local languages in police stations, hospitals, waiting rooms, schools,
public offices, on the Internet and through social services. In some countries,
legal provisions have placed the burden on law enforcement officials of conveying
information to victims upon first contact.** A good example of such legislation
creating an obligation to convey comprehensive information in a timely manner
can be found in the United States Code of Alabama with respect to law enforce-
ment agencies (see box).

United States (Alabama), Code of Alabama 1975, Title 15, art. 3, sect. 15-23-62: Law
enforcement agency required to provide victim with information concerning services,
compensation benefits, and so forth: “Within 72 hours, unless the victim is unavail-
able or incapacitated as a result of the crime, after the initial contact between a victim
of a reported crime and the law enforcement agency either responding to the report
of the crime of the victim or another person, or having responsibility for investigating
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the crime, the law enforcement agency shall provide to the victim in a manner and
form designed and produced for the appropriate governmental agency or office, the
following information:

(1) The availability of emergency and crisis services.

(2) The availability of victims' compensation benefits and the name, address, and
telephone number of the Alabama Crime Victims Compensation Commission.

(3) The name of the law enforcement officer and telephone number of the law
enforcement agency with the following statement attached: “If within 60 days you
are not notified of an arrest in your case, you may call the telephone number of the
law enforcement agency for the status of the case.”

(4) The procedural steps involved in a criminal prosecution.

(5) The rights authorized by the Alabama Constitution on rights of victims, includ-
ing a form to invoke these rights.

(6) The existence and eligibility requirements of restitution and compensation
pursuant to Section 15-18-65 et seq. and Section 15-23-1 et seq.

(7) A recommended procedure if the victim is subjected to threats or intimidation.

(8) The name and telephone number of the office of the prosecuting attorney to
contact for further information.

The right of witnesses to be given this type of information should also not be
disregarded. Child witnesses, especially of crimes such as domestic violence
committed in their direct surroundings, may also suffer from the impact these
crimes have on their daily life and relationships with caregivers. They require
the same kind of social or psychological assistance as victims. Extending the
provisions pertaining to assistance for victims to the situation of child witnesses
is therefore recommended.

The right to be informed about the progress of a case begins once the child
gets involved in the justice process and continues in the post-trial phase with
respect to information on the enforcement of sentences. To be informed of the
progress of the case, including at the stages of pretrial or investigation and post-
trial or enforcement-of-sentence is a crucial prerequisite to the participation of
child victims in the proceedings and to their right to express views and concerns
(see sidebar).

Most domestic legislation provides for the rights of victims, including child
victims, to be informed of the outcome of criminal proceedings against their
offender.#>:*¢ It is nevertheless important to go beyond this minimal threshold

International practice

The Rules of Procedure and Evidence
of the International Criminal Court
broadly recognize the right of victims
to be informed at every stage of the
proceedings before the Court. This
right runs from the commencement
of investigations on a situation or
case (rule 50, paras. 1 and 5) to the
post-trial phase (rule 224, para. 1).
The right of victims to be informed
about the proceedings before the
Court has been further affirmed with
respect to the scheduling of hearings
and decisions, motions, submissions
and other documents relevant to the
case by the Pretrial Chamber (Situ-
ation in the Democratic Republic of
Congo, No. ICC-01/04, Decision on
the applications for Participation in
the Proceedings of VPRS1, VPRS2,
VPRS3, VPRS4, VPRS5 and VPRS6 (PT),
17 January 2006, para. 76).
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and, as numerous States do, provide victims with information throughout the
judicial process, in particular with regard to:

(a) Charges brought against the accused or, if none, the stay of the proceed-
ings against him;*"> %8

(b) The progress and results of the investigation;*®°
(¢) The progress of the case;’"

(d) The status of the accused, including his bail, temporary release, parole
or pardon, escape, absconding from justice or death;>

(¢) The available evidence;* >
(» Their role in the proceedings;>®

(g¢) Their right to express their views and concerns in relation to the
proceedings;>”>8

(h) The scheduling of the case;**®

(1) All decisions, including interlocutory decisions, or, at least, those
decisions affecting their interests;®"

(7)) Plea agreement, if any;®> %

(k) Their right to challenge or appeal decisions and the modalities of such
an appeal;®’

() The status of convicted offenders and the enforcement of their sentence,
including their possible release, transfer, escape or death.% ¢’

Sometimes States provide that such information shall be given to the victim only
if he or she expressly requests it, following what is referred to as an “opt-in”
policy. However, although such “opt-in” options aim to protect the victims from
feeling harassed by undesired information, it may result in the victim missing
useful information that he or she would actually have wished to receive. The
same respect for the desire of a victim not to know about the proceedings may be
achieved by replacing the “opt-in” system with an “opt-out” option, according to
which the victim would automatically receive all relevant information unless he
or she expressly requested not to receive it. Researched-based evidence in some
countries, such as the United Kingdom, has indicated that this latter “opt-out™”
option has proved useful.

Attention should also be paid to the fact that, in many low-resource countries,
access to information about the case can be hampered for various reasons, such
as an under-resourced justice system, the illiteracy of victims or a lack of
transport facilities for or means of communication with victims. Practical
solutions should include ensuring that social workers and key members of the
community provide assistance to the victims and facilitate their participation in
the justice process.

Some States go further by granting children the right to receive from the
judges explanations concerning the proceedings and the decisions that are
rendered.®® 6% 70
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In countries where victims are represented by counsel (see chap. VI on the right
to effective assistance), the victims should receive the most appropriate informa-
tion on the proceedings from all their representatives. However, coupling the
information conveyed by lawyers with other sources of information is more
protective of the victim’s right to be informed. The assistance of a support person
most often constitutes the best practice in ensuring that full information is
conveyed to the victim (see chap. VIII on the right to be protected from hardship
during the justice process, sect. A).

Whatever the legal system, identifying the persons responsible for conveying
the information to victims is a necessary step towards ensuring that the right of
victims to be informed is respected. The sharing of responsibilities should be
provided for in detail, as in United States legislation (see box)

United States, United States Code collection, section 10607, Services
to victims, subsections (a) and (c):

(@) Designation of responsible officials

The head of each department and agency of the United States engaged in the detec-
tion, investigation, or prosecution of crime shall designate by names and office titles
the persons who will be responsible for identifying the victims of crime and performing
the services described in subsection (c) of this section at each stage of a criminal case.

(c) Description of services

(1) A responsible official shall-

(A) inform a victim of the place where the victim may receive emergency
medical and social services;

(B) inform a victim of any restitution or other relief to which the victim
may be entitled under this or any other law and manner in which such relief
may be obtained,;

(C) inform a victim of public and private programs that are available to
provide counselling, treatment, and other support to the victim; and

(D) Assist a victim in contacting the persons who are responsible for pro-
viding the services and relief described in subparagraphs (A), (B), and (C).

(3) During the investigation and prosecution of a crime, a responsible official
shall provide a victim the earliest possible notice of-

(A) the status of the investigation of the crime, to the extent it is appropri-
ate to inform the victim and to the extent that it will not interfere with the
investigation;

(B) the arrest of a suspected offender;
(C) the filing of charges against a suspected offender;

(D) the scheduling of each court proceeding that the witness is either
required to attend or, under section 10606 (b)(4) of this title, is entitled to
attend;
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(5)

(E) the release or detention status of an offender or suspected offender;

(F) the acceptance of a plea of guilty or nolo contendere or the rendering
of a verdict after trial; and

(G) the sentence imposed on an offender, including the date on which
the offender will be eligible for parole. ...

After trial, a responsible official shall provide a victim the earliest possible

notice of-

8)

(A) the scheduling of a parole hearing for the offender;

(B) the escape, work release, furlough, or any other form of release from
custody of the offender; and

(C) the death of the offender, if the offender dies while in custody.

A responsible official shall provide the victim with general information

regarding the corrections process, including information about work release,
furlough, probation, and eligibility for each.

Child witnesses also have a right to receive information on the proceedings, in
particular on the scheduling of hearings and what is expected from them
(see chap. VIII on the right to be protected from hardship during the justice
process). It is therefore desirable to extend to the situation of child witnesses the
provisions relating to information-sharing with victims.

-

Implementation checklist 4: the right to be informed

In order to implement the Guidelines on Justice in Matters involving
Child Victims and Witnesses of Crime and, in particular, the child’s right
to be informed, the following actors may consider:

(a)

(b)

Judges:

(i) Providing child victims and witnesses with information about
the justice process, their involvement in it and ensuring that deci-
sions are rendered in a way that they can understand;

(ii) Monitoring to ascertain whether child victims and witnesses
have received proper information and assistance from persons in
charge in a child-friendly manner and adapted to the age and
evolving capacities of the child.

Law enforcement officials:

(i) Identifying and conveying relevant information on available
assistance and access to justice to child victims and witnesses or

~
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(c)

(d)

(e)

their legal representatives, starting from their first contact with
law enforcement officials. This is especially important since it is
usually law enforcement officials that have the first contact with
the victim or witness;

(ii) Ensuring that information is provided systematically to child
victims and witnesses in a child-friendly manner and adapted to
their age and evolving capacities.

Lawyers:

(i) In countries where victims are provided with the legal assist-
ance of a lawyer, providing child victims and witnesses or their
legal representatives with relevant information on available assist-
ance, their access to justice, the progress of the case, the status of
the offender, the scheduling of hearings, the decisions rendered,
and so forth, in a child-friendly manner and adapted to the age
and evolving capacities of the child.

Legislators/policymakers:

(i) Ensuring that instruments such as support persons and their
participation in conveying information to child victims and wit-
nesses are provided for in legislation;

(ii) Preparing appropriate communication materials containing
information relevant for child victims and witnesses and dissemi-
nating them through police stations, hospitals, waiting rooms,
schools, social services, public offices and on the Internet;

(iii) Clearly identifying the information to be conveyed to child
victims and witnesses about the assistance they may receive and
their access to justice, and the persons to be responsible for con-
veying such information.

Non-governmental organizations:

(i) Preparing appropriate communication materials containing
information relevant for child victims and witnesses and dissemi-
nating them through police stations, hospitals, waiting rooms,
schools, social services, public offices and on the Internet;

(ii) Where relevant, following up individual cases where children
are involved as witnesses or victims and ensuring that the children
have access to child-friendly information;

(iii) Integrating the promotion of access to justice into programme
objectives and organizing the sensitization of children and their
communities on issues related to various justice mechanisms.
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(f) Prosecutors: providing child victims and witnesses or their legal
representatives with relevant information on available assistance, their
access to justice, the progress of the case, the status of the offender, the
scheduling of hearings and the decisions rendered in a child-friendly
manner and adapted to the age and evolving capacities of the child.

(g) Support persons: in countries where victims are provided with
assistance by a support person, providing child victims and witnesses or
their legal representatives with relevant information on available assist-
ance, their access to justice, the progress of the case, the status of the
offender, the scheduling of hearings, the decisions rendered, and so
forth, in a child-friendly manner and adapted to the age and evolving
capacities of the child.

(h) Teachers, community leaders, religious leaders, parents: informing
children about the justice process, how they can access justice in case of
need, the implications of a decision by the child to participate in the
justice process and the relevant assistance he or she may receive should
he or she be victimized.
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(b) Ensuring that child victims and witnesses are enabled to express freely and
in their own manner their views and concerns regarding their involvement in the
justice process, their concerns regarding safety in relation to the accused, the
manner in which they prefer to provide testimony and their feelings about the
conclusions of the process;

(c) Giving due regard to the child’s views and concerns and, if they are unable
to accommodate them, explain the reasons to the child.

Participation is one of the guiding principles of the Convention on the Rights of
the Child, as well as one of its basic challenges. The principle affirms that
children are full-fledged persons who have the right to express their views in all
matters affecting them and requires that those views be heard and given due
weight in accordance with the age and maturity of the child. The Convention
envisages a changed relationship between adults and children. Parents, teachers,
caregivers and others interacting with children are seen no longer as mere
providers, protectors or advocates, but also as negotiators and facilitators.
Adults are therefore expected to create spaces and promote processes designed
to enable and empower children to express views, to be consulted and to
influence decisions.”!

International Practice

The International Criminal Court system also recognizes broadly the right of victims,
irrespective of their minor or adult status, to participate at every stage of the pro-
ceedings and to express their views and concerns on every issue affecting their inter-
ests, such as the prosecutor’s decision to open an investigation or not, the admissibil-
ity of a case, charges, States’ cooperation, conditional release, joinder and severance
of cases, guilty plea, sentencing, reparation, post-trial reductions of sentence, and so
forth. This right is achieved through article 68, paragraph 3 of the Rome Statute of
the International Criminal Court, which provides: “Where the personal interests of
the victims are affected, the Court shall permit their views and concerns to be pre-
sented and considered at stages of the proceedings determined to be appropriate by
the Court and in a manner which is not prejudicial to or inconsistent with the rights
of the accused and a fair and impartial trial. Such views and concerns may be pre-
sented by the legal representatives of the victims where the Court considers it appro-
priate, in accordance with the Rules of Procedure and Evidence.” The victims' interests
requirement regarding their participation has been clarified by the jurisprudence,
which makes the victims’ guaranteed right of access to the Court a “positive obliga-
tion for the Court to enable them to exercise that right concretely and effectively [,
namely] on the one hand, to present their views and concerns, and, on the other, to
examine them.” (International Criminal Court, Situation in the Democratic Republic
of Congo, No. ICC-01/04, Decision on the Applications for Participation in the Pro-
ceedings of VPRS1, VPRS2, VPRS3, VPRS4, VPRS5 and VPRS6 (PT), 17 January 2006,
para.71-72).

The challenge associated with the realization of children’s right to participation
as victims and witnesses is particularly acute in the context of the criminal justice
system. Victims and witnesses in general, and child victims and witnesses in
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particular, have traditionally been considered by the criminal justice system as
“tools” and often expendable ones, in the quest for a successful prosecution.
Recent advances in the field of victimology, particularly since the adoption by the
United Nations of the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power in 1985, have highlighted the importance of making
room for the full participation of victims in a criminal justice process. The
Convention on the Rights of the Child and the recognition of children as bearers
of rights are reminders that this is also true for children.

The right to be heard goes well beyond giving evidence or being present at a
trial as a party or witness. It includes the right to express, beyond a formal
statement of the facts that occurred, views and concerns on the impact of the
offence, on the way the proceedings are conducted and on the child’s needs and
expectations. This right is closely linked with other issues in the Guidelines, in
particular the right to be protected from discrimination, the right to be informed,
the right to effective assistance and the right to be protected from hardship
during the justice process (see box).

Participation has different levels: being informed, expressing an informed view,
having that view taken into account and being the main or joint decision maker.
As mentioned earlier, article 12 of the Convention on the Rights of the Child
asserts the child’s right to be involved in all matters affecting him or her. In
situations such as judicial proceedings, however, the outcome will be decided
by adults, but informed and influenced by the views of the child. In addition,
article 12 states that the views of the child are to be given due weight in accord-
ance with his or her age and maturity. As emphasized in paragraph 21 (¢) of the
Guidelines, this does not create an obligation to satisfy the requirements and
expectations expressed by the child. The right to be heard and to express views
and concerns only implies that authorities in charge and other interlocutors give
child victims and witnesses an opportunity to fully express themselves, that they
listen to them and give due regard to their views.

This right also implies that when, for any good reason, the requirements and
expectations of the child cannot be met, this is explained to him or her. A child
victim or witness often has his or her own perception of the importance of certain
aspects of the crime and of his or her testimony. It needs to be explained to the
child, in a child-friendly way, why certain decisions are made, why certain
elements or facts are or are not discussed or questioned in court and why certain
views are not taken into consideration. It is important to show respect for
elements that a child finds important in his or her story, but which are not
necessarily relevant as evidence.

As explained in chapter III on the right to be protected from discrimination,
children should be presumed capable, irrespective of their age, to express
their views and concerns and appear as witnesses before a court. However, this
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presumption of a child’s capacity to participate in court proceedings is not
recognized everywhere and several States still maintain an age limit under which
children cannot express their opinions or can do so only where authorized by
judges. Sometimes, domestic jurisprudence tries to go further than the letter of
the law and recognizes the right of the child to express himself or herself in
proceedings before courts.”? However, these precedents need to be supported by
legislative changes in order to consolidate the right of the child to present and
express his or her views in criminal proceedings.

Numerous States do recognize in generic terms the principle of a child’s right to
express his or her views and concerns before domestic courts.”’+7>767 However,
the scope and concrete modalities of that right need to be specified, since such
participation may sometimes be limited to civil proceedings or to the specific
situation of children in conflict with the law. Although other States do guarantee
the right to express views and concerns to all victims, irrespective of their age,
if these provisions are not supplemented by child-specific dispositions there is
a risk that the specific situation and needs of children will be disregarded. It
is therefore recommended that regulations be adopted specifically providing
the right of child victims and witnesses to express their views and concerns in
criminal proceedings against their offenders.

A common constraint on the child’s right to express views and concerns is the
requirement that his or her parent give prior authorization. Such a constraint
is not compatible with the recognition of children’s full right to express their
views and concerns and may, on the contrary, be highly prejudicial to them in
situations where the parents have an interest in the offenders not being
prosecuted. A full implementation of the Guidelines would therefore imply the
removal of this condition from the legislation of the States concerned. However,
it may still be advisable to allow and encourage the parents’ presence where the
best interests of the child do not dictate otherwise.

With respect to common law countries, the principle is that victims are not
parties to criminal proceedings. This principle is sometimes balanced with a
progressive recognition of victims’ right to be heard, even if they are not
recognized as claimants. Good examples of such developments of common law
procedure can be found, for example, in Canada (see sidebar). Other common
law countries, while maintaining the principle that victims cannot participate in
criminal proceedings, provide an exception with respect to child victims and
authorize them to express their views and concerns.”® In Israel, the Rights of
Victims of an Offence Law (2001) allows victims of specific crimes (such as
sexual abuse and domestic violence), including children, an opportunity to be
heard at several stages of proceedings, including, for example, before reaching
a plea bargain.

Civil law countries regard victims, including child victims, as parties to the
criminal proceedings, where they are entitled to appear as civil claimants and
sometimes have the power of initiating public action against the offender. The
scope of their participation is also wider.

Canada, Canadian Statement of
Basic Principles of Justice for
Victims of Crime, 2003, principle 8:

“The views, concerns and
representations of victims are

an important consideration in
criminal justice processes and
should be considered in accordance
with prevailing law, policies and
procedures.”
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The legislation of most States specifies the exact scope of the participation of
victims and witnesses in the proceedings and the issues on which their views
may be sought. Beyond their general involvement in trial proceedings, these regu-
lations provide that the views and concerns of victims and witnesses, including
children, shall be considered with regard to more specific aspects of the proceed-
ings, such as (a) expressing their views on the initiation of the proceedings;”
(b) expressing views before a stay of proceedings or any other measure favourable
to the accused, such as bail, is decided;? 8! (¢) expressing their views on the
opportunity of using expedited proceedings, such as the entering of a guilty
plea;®>® (d) requesting and expressing their views on protecting measures for
themselves or their family;3*8> (¢) constituting themselves as private prosecutors
or as a civil party;®® (¥) filing motions;®® (g) participating in the presentation of
and/or themselves adducing evidence;®> °° () commenting on the investigation
and evidence adduced by the parties;’>°? (7) questioning the accused, witnesses
and experts;®>* (7) requesting measures of reparation;*>°%°7 (k) expressing views
on sentencing;*® % (1) appealing decisions and judgments;'°» %! () expressing
views on the issue of the early release of sentenced persons.!0% 19

Particular attention is paid to obtaining the views of child victims and, where
applicable, their family, with respect to the impact of the offence. In the United
States, these views are collected by means of a form called a “Victim Impact
Statement”, which is annexed to the pre-sentence report prepared by the
probation officer: for that purpose, the officer requests information from a multi-
disciplinary child abuse team and other appropriate sources, such as the child’s
guardian ad litem, to determine the impact of the offence on the child victim and
any other children who may have been affected.!®* These forms inform the court
of how the crime has affected the victim’s life. They are to be read at the time of
sentencing and may even be used for the purpose of determining restitution from
the offender. It is intended to give a voice to victims of crime during criminal
justice proceedings. Child versions of victim impact statements include pictures
of various facial expressions so that a younger person may indicate how he or she
feels. Younger children may also be invited to draw pictures of how they feel
about the crime, themselves or the offender, whereas some adolescent victims
may express their feelings and thoughts through journals, poetry or artwork.!%
Victim impact statements are also found in the legislation of other States.!°® In
the United Kingdom, victim statements can only be referred to in the criminal
justice process if a guilty plea has been entered or once a guilty verdict has been
returned at trial, in order to respect the offender’s right to due process.!°” The
formalization of victim impact statements can be considered a good practice
insofar as it enables victims to convey their views to the court in a more appropri-
ate, more comfortable and more flexible way than live testimony and ensures that
the impact of victimization on their life is not minimized or ignored.

Finally, child victims and witnesses may also be consulted on their participation
in the proceedings, after having received proper information on the procedure,
on any potential risk in participating and on the assistance available. In Germany,
children are allowed to refuse to testify; they must be informed of this right and
can even decide not to testify while appearing before the court.!

45



46

Implementation checklist 5: the right to be heard and to
express views and concerns

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime and, in particular, to ensure the child’s right
to be heard and to express views and concerns, the following actors may

consider:

(a) Judges: closely monitoring the way parties address child victims

and witnesses and ensuring that the language used is appropriate;

(b) Law enforcement officials:

(i)

(i)

Being attentive to views, concerns and needs that may be
expressed by child victims and witnesses during their contacts
with law enforcement officials by answering positively each
time it is possible and explaining, in language the child
understands, why certain views, requests or expectations are
or are not being taken into consideration;

Making training on communicating with children mandatory
for law enforcement officials dealing with children.

(c) Lawyers: in countries where child victims are assisted by a lawyer,

ascertaining the views, concerns, expectations and needs of the child,

conveying these to the relevant authorities and explaining to the child

what can be reasonably expected from the child’s involvement in the

justice process;

(d) Legislators/policymakers:

0)

(ii)

(iii)

(iv)

(v)

Affirming in legislation the right of every child, irrespective
of his or her age, to express, without the need for prior
authorization, his or her views and concerns in proceedings
in which he or she becomes involved as a victim or witness;

Developing the practice of compiling victim impact state-
ments or equivalent procedures to ascertain the views of the
child and his or her family;

Where applicable, promoting restorative justice processes in
which child victims and their communities can express their
views and be heard about the harm they suffered;

In countries where victims cannot participate in criminal and
civil proceedings against their offenders, providing that the
views and concerns of child victims are nevertheless recorded
and taken into account;

Making training on communication with children mandatory
for all professional groups dealing with children in justice
processes.
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(e) Non-governmental and community-based organizations:

0)

(i)

Promoting activities that give children opportunities to
express their views on issues related to justice processes and
that facilitate the participation of children in justice
processes;

Informing children and their communities about their rights
to express their views in justice processes.

(f) Prosecutors:

0]

(i)

Developing the practice of acquiring and presenting victim
impact statements or equivalent procedures to hear the views
of children and their families;

Where applicable, promoting and participating in restorative
justice processes in which child victims and their communities
can express their views and can be heard about the harm
they suffered.
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24. Child victims and witnesses should receive assistance from support persons,
such as child victim/witness specialists, commencing at the initial report and continu-
ing until such services are no longer required.

25. Professionals should develop and implement measures to make it easier for
children to testify or give evidence to improve communication and understanding at
the pre-trial and trial stages. These measures may include:

(@) Child victims and witness specialists to address the child’s special needs;

(b) Support persons, including specialists and appropriate family members to
accompany the child during testimony;

(c) Where appropriate, to appoint guardians to protect the child’s legal
interests.

Victimization has harmful effects on adults. In the case of children, it can have
far-reaching effects on their psychological development, on relationships with
caregivers, siblings and peers, on their ability to learn, and so forth. Experiencing
or witnessing domestic violence or sexual abuse may have long-term conse-
quences on the development of the child. Abuse can destroy children’s childhood
and often has an incapacitating effect on their life as adults. Consequences such
as trauma, destroyed relationships and lack of trust can cause serious suffering.
Often children who have suffered from serious abuse are more vulnerable to
becoming victims of abuse and exploitation at a later stage of their life.

In order to prevent or mitigate these consequences as much as possible and
favour the harmonious development of the child, proper assistance to child
victims and witnesses is required as early as possible after the offence. In the case
of a child who is distressed or traumatized, every step should be taken to enable
the child to enjoy healthy development. Depending on the child’s specific needs,
this assistance may consist of financial, legal, counselling, health, social or
educational services, physical and psychological recovery services or other
services necessary for the child’s rehabilitation and reintegration. Assistance can
take different forms depending on the context and culture in which the child
lives. Whereas in developed societies the usual way to offer assistance is through
public services, in many developing contexts, family, community and other forms
of social support may be more culturally accepted and appropriate. In many
countries, specialized services for victims, including child victims, may simply
not exist. In such settings, psychosocial support can be offered by community-
based and non-governmental organizations and by teachers or other community
members who play a supportive and educational role with children. This support
should continue throughout the justice process in order to mitigate the second-
ary victimization of the child and reactivation of the distressing experience. It
should be maintained after the conclusion of the proceedings and as long as the
child may require it.

The implementation of the right of child victims and witnesses to assistance
implies both measures of general assistance aimed at favouring the harmonious
development of the child and measures of specific assistance in relation to his or
her involvement in the justice process.
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Domestic legislation often provides, at least in generic terms, that victims of
crimes, irrespective of their age or of the forms of criminality they endured,
should receive assistance in the form of medical, psychological or social assist-
ance.!%%110 Such assistance remains, however, subject to the availability of appro-
priate and, in particular, financial, means.!!! These victim-related dispositions
can be achieved by generic child protection regulations providing assistance
regardless of whether the child was a victim or witness. However, providing
proper and effective assistance to child victims and witnesses requires more
detailed regulations and the establishment of concrete schemes of assistance.

There are numerous examples of domestic legislation that provides for victims,
including child victims of crime, to receive necessary assistance, which would
usually include medical, psychological and social aspects. Financial assistance is
rarely provided directly, in particular for victims of armed conflict or internal
disturbance.!'? 113 A good example of legislation providing assistance to victims
and designating prosecution services as the authorities in charge of coordinating
assistance can be found in Mexico (see box). In the legislation of some States, the
assistance is not always limited to victims and can also benefit witnesses.!!* 11>

Mexico, Law on Care and Support for Victims of Crime in the Federal
District, 2003:

Article 3 — The Office of the Attorney-General shall be the body responsible for ensur-
ing, through the Office of the Deputy Attorney-General, that any victim or injured
party in a case to be heard by a court of the Federal District shall receive legal advice,
medical and psychological care and social counselling, as required.

Article 11 — Any victim or injured party shall have the right, at any stage of the pro-
ceedings, as appropriate: ...

V. To receive legal advice free of charge from the Office of the Deputy Attorney-
General concerning his or her charge or complaint and, if applicable, to be assisted
by an interpreter and/or translator if he or she belongs to an ethnic or indigenous
group, does not speak Spanish or does not understand that language well, or suffers
from a disability that impairs his or her ability to hear or speak; ...

X. To receive urgent medical or psychological care if required; ...

Xil.  To receive psychological assistance where necessary and, in the case of offences
against normal psychosexual development and freedom, to receive such assistance
from a person of the same sex; ...

XVI.  To be accompanied during proceedings by a parent, teacher or guardian or,
in the absence thereof, a court-appointed psychologist, if the victim is a minor or
incapacitated and is called to appear before the Prosecution Service;
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Various schemes have been established for the purpose of providing this
assistance. Numerous States place the burden of providing victims with proper
assistance on the prosecution service.!1% 117118

In order to offer assistance as early as possible, some States have created specific
child protection units in police stations, to which child victims can be referred
immediately upon the discovery of the crime.!'!*12° Victim support services have
also been created in several States to centralize assistance to victims and coordi-
nate the activities of the different actors involved in the process. These services
can be governmental or non-governmental. For instance, Algeria has opened 67
regional counselling centres in areas affected by terrorism in order to provide
child victims of terrorist violence with medical care, psychological counselling
and social reintegration; three national centres have also been opened to take
care of child victims who have lost their parents. In Ethiopia, child protection
units have been created in police stations in Addis Ababa, which serve as focal
points where assistance and counselling are delivered by the non-governmental
organization African Network for the Prevention and Protection against Child
Abuse and Neglect. Making law enforcement officials responsible for referring
victims, with their consent, to existing victim support services may be an efficient
way to ensure that victims are taken care of at the earliest stage. In relation to
victim support services, a good practice is to make law enforcement officials
responsible for forwarding the identity and contact details of victims, with their
consent, to these services. This system has been implemented successfully in
many countries, including Switzerland (see sidebar).

Innovative assistance schemes have been set up in certain countries: for example,
in Latvia, special institutions or sections in general medical institutions have
been established for the medical treatment and rehabilitation of child victims of
violence and the treatment of sexually transmitted diseases. Compulsory psycho-
logical treatment expenditures are covered by the State and collected from the
offender by subrogation procedures (see box).

Latvia, Protection of the Rights of the Child Law, 2003, section
52—Child Victims of Violence or Other lllegal Acts

(1) Special institutions or sections in general medical institutions shall be established
and special resources allocated in the State budget for the medical treatment and
rehabilitation of a child who has suffered as a result of violence. Expenditures for the
medical treatment and rehabilitation of the child shall be covered by the State and
shall be collected from the persons at fault by subrogation procedures.

(2) Special medical treatment shall be provided for a child who has become ill with
a sexually transmitted disease. The adults at fault for the illness of the child shall be
held liable as prescribed by law and the costs of the medical treatment shall be col-
lected from them.

(3) Itis prohibited for a child who has been a victim of violence (illegal act):

1) to be left alone, except in cases when the child himself or herself so wishes
and this choice is considered appropriate by a psychologist who has undergone
special preparation for work with children who have suffered from violence;

Switzerland, Federal Law on
Assistance to Victims of Offences,
No. RS 312.5, 1991, article 6,
“Responsibilities of police and
inquiry agencies”:

(1) The police shall inform the
victim, during his or her first
hearing, of the existence of
consultation centres;

(2) The police shall give the
name and address of the victim
to a consultation centre, having
first informed the victim that he
or she has the right to refuse
consent to such disclosure.
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2) to be left without psychological or other form of care;

3) to be confronted by the possible perpetrator of the violence (illegal act)
while the child is not sufficiently psychologically prepared for such a confronta-
tion; or

4) to be subjected to the use of any compulsory measures in order to obtain
information or for any other purpose.

(4) Extra-familial care shall be provided without delay for a child who has suffered
from violence (illegal act) in his or her family or for whom a real threat of violence
exists, if it is not possible to isolate the persons at fault from the child.

In the United Kingdom, needs assessments of all victims and witnesses are car-
ried out by Witness Care Units: the assessment documents identify the assistance
required by victims or witnesses and put them in contact with organizations
providing it (Crown Prosecution Service, Children’s Charter, 2005, sect. 3.14).
Elaborate practices have also been developed by the Crown Prosecution Service

in relation to medical and psychological assistance to children.!*

Adapted measures taking into account the evolving capacity of a child, such as
the appointment of a support person, are more widely discussed in chapter VIII
on the right to be protected from hardship during the justice process. However,
child victims’ and witnesses’ right to effective assistance goes further than the
presence of such support persons. It may imply the appointment of a legal
guardian, as mentioned in paragraph 25 (¢) of the Guidelines, in replacement of
the usual guardians (parents) of the child when his or her best interests require
it.1?2 12 The precise definition, function and manner of appointment of a legal
guardian vary from jurisdiction to jurisdiction. However, in essence, the term
refers to the designation of an adult or organization responsible for ensuring that
a child’s best interests are fully represented.!'?*

The draft United Nations guidelines for the appropriate use and conditions of alterna-
tive care for children* state that:

States should ensure that a mechanism is in place for designating an individual
vested with both the legal right and responsibility to make day-to-day decisions
in the best interests of the child, in consultation with him or her, in situations
where the child’s parents are absent or are incapable of making such decisions.
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The role and specific responsibilities of the designated person should include:

(@) Ensuring that the child has appropriate care, accommodation, health care
provision, psychosocial support, education and language support.

(b) Ensuring that the child has access to legal and other representation where
necessary, consulting with the child so that the child’s views are taken into
account by decision-making authorities, and advising and keeping the child
informed of his or her rights.

(c) Contributing to the identification of a stable solution in the child’s best
interest.

(d) Providing a link between the child and various organizations that may
provide services to the child.

(e) Assisting the child in family tracing.

(f) Ensuring that if repatriation or family reunification is carried out, it is done
in the best interests of the child, and

(9) Helping the child to keep in touch with his or her family, when
appropriate.

* Draft United Nations guidelines for the appropriate use and conditions of alternative care
for children (www.crin.org/docs/Draft_UN_guidelines.pdf).

Assistance for child victims and witnesses during the proceedings should include
access to legal assistance. As victims are not parties to the proceedings in
common law countries, they are usually not provided with legal assistance. That
is why, with some noticeable exceptions, most countries providing a right to legal
assistance for victims belong to the civil law world. Most civil law countries
recognize the right of child victims to legal assistance.!?:126:127 The assistance is
free of charge for beneficiaries who cannot afford to pay their counsel.!?% 129 130
Creative solutions are sometimes found in order to reduce the cost to the State of
legal assistance: in Colombia, for example, victims who cannot afford counsel can
be assisted by other legal professionals or law students and, in the case of multiple
victims, the number of lawyers representing them may be limited to two.

A few common law countries recognize as an exception the right of child victims
to legal assistance in criminal proceedings. In such circumstances, the cost is
supported by the State.’?! Extending this exception with respect to child victims
to all common law countries would contribute substantially to their protection
while involved in the justice process.

Child victims or witnesses who require legal assistance can be assisted by
an interpreter provided free of charge during their participation in the proceed-
ings.13%13 Other assistance measures should also be planned for in order to
enable the participation in the justice process of children, taking into account
their age, level of maturity and individual special needs, which may include, but
are not limited to, disability, ethnicity, poverty or the risk of re-victimization, or
a combination of these.
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Colombia, Code of Criminal Procedure, Law No. 906, 2004, article 137, “Participa-
tion of victims in criminal proceedings”: “In guarantee of the rights to truth, justice
and reparation, victims of an offence shall have the right to participate in all stages
of criminal proceedings, in accordance with the following rules: ...

3. Itis not compulsory for victims, in order to exercise their rights, to be represented
by a lawyer; however, during the pretrial hearing and from that point onwards, in
order to take part in proceedings, they must be accompanied by a legal practitioner
or trainee legal adviser from a duly approved faculty of law.

Original text of Law No. 906 of 2004:

4. <NON-ENFORCEABLE PARAGRAPH> Where there is more than one victim, the
prosecutor, during the investigation, shall request the victims to designate up to two
lawyers as their representatives. If no agreement is reached, the prosecutor shall
designate such person as he or she deems most appropriate and competent.

5. If the victim does not have sufficient means to hire a lawyer in order to take part
in proceedings, subject to a request and brief verification of need, the Office of the
Attorney-General of Colombia shall designate a lawyer ex officio. ...

Finally, criminal procedure in some civil law countries provides that associations
for the defence of victims may assist and represent victims in the proceedings
under certain conditions: this system is provided with respect to certain offences
in Cambodia (see box), France and Venezuela (Bolivarian Republic of) and may
constitute an efficient tool for assisting victims in their access to justice.

Cambodia, Draft Code of Criminal Procedure, 2006, article L.131-5,
Associations for Eliminating All Acts of Sexual Violence, Domestic
Violence or Violence against Children:

Any association that has made a valid declaration within three years before the date
of occurrence of an offence that a subject of its governing statutes is a struggle
against sexual violence or domestic violence or violence against children has a recog-
nized right to be a plaintiff in a civil action for the following offences:

¢ Intentional threat against life;
e Harassment against the person; or

e Sexual harassment.
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Implementation checklist 6: the right to effective assistance

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime and, in particular, to ensure the child’s right
to effective assistance, the following actors may consider:

(a) Judges:

)

(i)

Where necessary, ordering the appointment of a guardian
for the child or the enforcement of other assistance
measures;

In countries where such an institution exists, designating a
support person in case this has not been requested by law
enforcement officials (see chap. VIIl for more information on
the role and functions of the support person).

(b) Law enforcement officials:

)

(i)

(iii)

Keeping information on assistance for child victims and
witnesses of crime available in police stations;

Upon first contact with law enforcement officials, immedi-
ately referring child victims and witnesses, if they consent, to
existing support services;

In countries where such an institution exists, requesting the
designation of a support person (see chap. VIIl for more
information on the role and functions of the support
person).

(c) Lawyers: in countries where victims can be assisted by lawyers,

informing victims of the availability of assistance services and liaising

with those services and the authorities in order to ensure that victims of

crime obtain the best access to assistance;

(d) Legislators/policymakers:

0]

(i)

Enshrining in legislation the right of all child victims and
witnesses to receive proper assistance, including, where
necessary, medical, psychological, social or other assistance,
at the earliest stage after the discovery of the offence and
defining the modalities for its delivery; for instance, the
police or prosecution services may be in charge of coordinat-
ing this assistance, which may be delivered by governmental
or non-governmental services;

Providing or promoting services for the assistance and
support of child victims;

~
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(e)

(f)

(iii)

(iv)

(v)

(vi)

Promoting the establishment of non-governmental, community-
based services that respect confidentiality and do not induce
stigmatization of victims who consult the services;

Providing legal assistance, in the form of the appointment
and assistance of counsel to child victims involved in the
justice process (where necessary, counsel should be appointed
by the court and provide services for the victim free of
charge);

Developing the action of associations of defence of victims,
by, for instance, allowing them to represent child victims in
the justice process;

Developing initiatives that strengthen the supportive role of
caregiver of child victims and children involved in justice
processes by, for example, promoting access to information
about the importance of support of family and community.

Non-governmental organizations and community-based organizations:

0]

(i)

(iii)

Assisting States in providing appropriate assistance to child
victims and witnesses by developing, for example, child
protection centres with close connections to the police and
prosecution services;

Promoting community-based protection and support mecha-
nisms for children that can serve children involved in justice
processes;

Developing activities that strengthen the supportive roles of
caretakers of child victims.

Prosecutors:

0]

(i)

(iii)

Referring child victims and witnesses to existing support
services, in case such referral has not be made by law enforce-
ment officials;

Monitoring child victims’ and witnesses’ access to existing
support services and taking, where necessary, measures to
ensure that they receive appropriate assistance;

Where necessary, requesting the appointment of a guardian
for the child or the enforcement of other assistance measures.

J
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VII. The right to privacy

The release of information about a child victim or witness, in particular in the
media, may have dramatic effects for the child. First, it may endanger the child’s
safety (see chap. IX on the right to safety). It may also cause the child intense
shame and humiliation, discourage him or her from telling what happened and
cause him or her severe emotional harm. Release of information about a child
victim or witness may put a strain on the relationships of the child with family,
peers and community, especially in cases of sexual abuse. In some cases it might
also lead to stigmatization by the community, thereby aggravating secondary
victimization of the child. Article 8 (¢) of the Optional Protocol to the Conven-
tion on the Rights of the Child on the sale of children, child prostitution and
child pornography provides that appropriate measures should be implemented
to protect the privacy and identity of child victims and to avoid the inappropriate
dissemination of information.
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International practice

The Rome Statute of the International Criminal Court specifically addresses in its
article 57, paragraph 3 (c) and article 68, paragraph 1 the concern of ensuring the
privacy of witnesses and victims. The jurisprudence of the International Criminal
Court identifies the right to privacy of victims and witnesses as a competing interest
that shall be put in balance with the right of the accused to be tried in public.”

* Situation in the Democratic Republic of Congo, No. ICC-01/04, The Prosecutor v. Thomas
Lubanga Dyilo, Case No. 01/04-01/06, Decision Establishing General Principles Governing
Applications to Restrict Disclosure Pursuant to Rule 81 (2) and (4) of the Statute (PT), 19 May
2006, para. 32.

It is generally recognized that all victims have a right to privacy; child victims, in
particular, have that right, which is sometimes enshrined in the constitution of
States.!?*1?> The Guidelines provide two essential ways of protecting the privacy
of child victims and witnesses: firstly, by restricting the disclosure of information
on child victims and witnesses and secondly, by restricting the attendance of the
general public or non-essential persons in courtrooms.

The first measure for protecting the privacy of child victims and witnesses
contemplated in paragraph 27 of the Guidelines is restricting the disclosure of
information that may lead to the identification of a child who is a victim or
witness in the justice process. In several States, judicial authorities are responsi-
ble for guaranteeing the confidentiality of information regarding the identity and
whereabouts of the child.!*® 1*7 138 This rule is applicable to child victims and
witnesses, as well as to children in conflict with the law. In fact, confidentiality
should be provided for all victims irrespective of their age, or in relation to
certain forms of criminality, such as sexual crimes. Restriction on disclosure of
information protects the parties involved irrespective of the medium of potential
disclosure, whether oral, written or audiovisual.

An example of domestic regulation guaranteeing the confidentiality of informa-
tion relating to child victims and witnesses can be found in United States federal
legislation on child victims’ and witnesses’ rights (see box).

United States, United States Code collection, Title 18, chapter 223,
section 3509, Child victims' and witnesses’ rights, subsection (d),
Privacy protection:

(1) Confidentiality of information.—

A) A person acting in a capacity described in subparagraph (B) in connection
with a criminal proceeding shall-

(i) keep all documents that disclose the name or any other information
concerning a child in a secure place to which no person who does not
have reason to know their contents has access; and
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(i) disclose documents described in clause (i) or the information in them
that concerns a child only to persons who, by reason of their participa-
tion in the proceeding, have reason to know such information.

(B) Subparagraph (A) applies to—

(i) all employees of the Government connected with the case, including
employees of the Department of Justice, any law enforcement agency
involved in the case, and any person hired by the Government to provide
assistance in the proceeding;

(i) employees of the Court;

(i) the defendant and employees of the defendant, including the attor-
ney for the defendant and persons hired by the defendant or the
attorney for the defendant to provide assistance in the proceeding;
and

(iv) members of the jury.

(2) Filing under Seal.— All papers to be filed in court that disclose the name of or any
other information concerning a child shall be filed under seal without necessity of
obtaining a court order. The person who makes the filing shall submit to the clerk of
the court—

(A) the complete paper to be kept under seal; and

(B) the paper with the portions of it that disclose the name of or other informa-
tion concerning a child redacted, to be placed in the public record....

(4) Disclosure of information.— This subsection does not prohibit disclosure of the
name of or other information concerning a child to the defendant, the attorney for
the defendant, a multidisciplinary child abuse team, a guardian ad litem, or an adult
attendant, or to anyone to whom, in the opinion of the court, disclosure is necessary
to the welfare and well-being of the child.

The prevention of the dissemination of child-related information to the public
is further guaranteed in numerous States by provisions that prohibit the
publication or broadcasting of such information. This includes the dissemination
of pictures or photographs of the child by the media, to the extent that, even
where the information leaks out despite the restriction regarding disclosure,
the media is prohibited from making use of it. Such prohibition is usually
automatic, > 40 141, 142, 143 Tt may also result from a specific order of the court to
that effect,'** which makes it mandatory upon application for a judge to order a
publication ban prohibiting the publication of any information that could identify
a victim or witness under the age of 18 in cases involving listed sexual and violent
offences. The first option, the automatic ban, is more protective. Several States
make the broadcasting of such protected information a criminal offence.!4> 146
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Restricting the attendance at courtroom proceedings involving a child victim or
witness is the second measure for protecting privacy, set out in paragraph 28 of
the Guidelines. Restrictions on attendance are usually ordered by the court and
may vary in their range. Sometimes, the court may order the withdrawal of
certain categories of person only. However, full exclusion of the public by the
court leading to proceedings to be held in closed sessions (that is, in camera
proceedings) in order to safeguard the privacy of child victims or witnesses is
provided for in the domestic legislation of most States.!4”14%14% Such an order can
be issued by the Court proprio motu or on specific request by a party. General
rules providing the ordering of in camera proceedings for the appearance of child
victims or witnesses are sometimes complemented by dispositions making closed
sessions automatic for proceedings in relation to certain forms of crime, such as
sexual offences or trafficking in persons.!>%15!

a N

Implementation checklist 7: the right to privacy

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, and, in particular, the child’s right to
privacy, the following actors may consider:

(a) Judges: respecting the confidentiality of information on child
victims and witnesses of crime; where necessary to safeguard the
privacy of child victims or witnesses, ordering the full exclusion of the
public and in camera proceedings;

(b) Law enforcement officials: respecting the confidentiality of
information on child victims and witnesses of crime; in particular,
refraining from disclosing such information to anyone without prior
authorization;

(c) Lawyers: respecting the confidentiality of information on child
victims and witnesses of crime; in particular, refraining from disclosing
such information to anyone without prior authorization; requesting
measures for the protection of the identity of the child victim or
witness, in case these measures do not automatically apply;

(d) Legislators/policymakers: making judicial authorities responsible
for guaranteeing the confidentiality of information on the identity and
whereabouts of child victims and witnesses; prohibiting the dissemina-
tion of such information in the media and making such dissemination a
criminal offence; making closed sessions automatic for proceedings in
relation to certain forms of crime, such as sexual offences or trafficking
in persons;

(e) Media: adopting and respecting self-regulation measures to
protect the privacy and personal data of a victim;
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(f) Non-governmental organizations in collaboration with all stake-
holders: raising awareness about the role and responsibilities of the
media with regard to the rights of child victims and witnesses of crimes;
encouraging the implementation of codes of conduct;

(g) Prosecutors: respecting the confidentiality of information on child
victims and witnesses of crime; requesting measures for the protection
of the identity of the child victim or witness, in case these measures do
not automatically apply; prosecuting the media should the child’s right
to privacy or confidentiality be violated.
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VIII. The right to be protected from
hardship during the justice process
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As set out in paragraph 29 of the Guidelines on Justice in Matters involving
Child Victims and Witnesses of Crime, preventing hardship from the initiation to
the conclusion of the justice process is a condition for ensuring that the best
interests and dignity of child victims and witnesses are respected. By preventing
unnecessary stress to the child during the justice process, professionals are
responsible for making the child’s participation in the proceedings easier and less
harmful. Ultimately, protecting child victims and witnesses from hardship
increases their capacity to participate in justice processes.

Throughout the justice process, child victims or witnesses are exposed to hard-
ship, also referred to as secondary victimization: this can occur while reporting
the crime and recounting what has happened, while awaiting trial and while
testifying in court.

Firstly, children who have witnessed or have been victims of crime, especially in
the event of sexual abuse, may be particularly reluctant to disclose or report the
facts and make their own statement of what has happened. Deciding whether or
not to report a crime, especially one committed by a child’s relative, and the
manner by which the information is elicited from the child may cause him or her
psychological stress. The causes and nature of the stress may include the fear of
harm by the perpetrator, possible fear of rejection or blame by the child, fear of
not being believed, fear of a negative parental reaction, feelings of self-blame, and
so forth. Such stress has consequences and is observable in different realms of
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the child’s life, such as his or her schooling, peer relationships, family life, ability
to communicate, violent behaviour including self-mutilation, and so forth.!>> The
hardship can be made worse in situations where the child’s best interests and
dignity are not fully taken into account.

Secondly, the waiting period before trial can be a very difficult experience for
many children, especially the youngest ones. When the delay is combined with
factors such as adjournments or, worse, harassment from alleged perpetrators,
the toll on a child is considerable and is likely to seriously impede his or her
harmonious development. In situations where children have been victimized by
a family member or family members, the disclosure of abuse has inter-familial
repercussions that continue to affect them during the entire pretrial period: they
may continue to have direct or indirect contact with the alleged perpetrator(s)
and experience pressure to amend or not deliver their testimony.

Thirdly, the experience of testifying in court is very stressful for children. Fears
and frustrations they may have regarding testifying in court include facing the
accused and/or the public, describing intimate, shameful, details in a case of
sexual abuse, not being able to understand the questions put to them, looking
ludicrous, and so forth. Giving evidence in court does not always have to be
harmful; it can become a validating experience. It is therefore appropriate to
encourage the child to testify if he or she seems able and willing to do so. In that
respect, a well-prepared and child-friendly trial may, in fact, prove beneficial, as
it offers the child an opportunity to assert that a violation of his or her rights has
been committed, to formally denounce that injustice and to defend himself or
herself. It is therefore the shared responsibility of all actors in the judicial process
to protect child victims and witnesses from hardship. The following professionals
would be involved:

(a) Teachers, medical and social workers, who are often in the best position
to first detect signs that a crime has been or is being committed and to observe
the impact of the proceedings on the child’s life;

(b) Law enforcement officials, who first collect the child’s statement of the
events;

(¢) Prosecutors, who decide whether or not to pursue the case, as well as the
level of involvement in the proceedings the child is able to withstand;

(d) Judges, in ensuring that cases involving child victims or witnesses are
handled without delay and by controlling the debates and questioning in
court so that the proceedings are conducted in a child-friendly manner;

(e) Lawyers, especially, where applicable, lawyers of child victims, whose
first task should be to make sure that the child’s best interests are respected.

The right to be protected from hardship during the justice process is articulated
in paragraphs 30 and 31 of the Guidelines in terms of six principles, which can
be summarized as follows:

(a) The assistance of a support person should be provided during the child’s
involvement in the judicial process;

(b) Certainty about the judicial process should be provided;
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(¢) Investigations, trials and cases involving child victims and witnesses
should be expedited;

(d) Child-friendly procedures should be adopted;
(e) Unnecessary contacts with the justice process should be avoided;

(» Intimidation should be prevented.

The presence of a support person during the appearance of a child victim or
witness before the court is provided for in numerous countries, irrespective of
the inquisitorial, adversarial or other nature of the country’s criminal procedure
(see sidebar).

A few international instruments specifically address the issue of victim support
during their involvement in the judicial process, in particular the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power

(principle 6 (¢)).

Domestic legislation should clearly identify the purpose of the presence of such
a support person to the victim or witness, which is to provide emotional support
and to reduce the harmful impact of a court appearance. The child should be
accompanied at all times by an adult, whose presence will be helpful if the child
feels unduly stressed. A support person should preferably be appointed at the
beginning of the judicial process, when law enforcement officials start collecting
information about the event, and should remain available right through to the
court proceedings. The presence of a support person can also help the child to
express his or her views and contribute to the child’s right to participation. It is
therefore a measure that judges may favour in order to have a child appear before
the court and in order to ensure respect for the child’s rights. The measure could
also be applied by prosecutors or, where applicable, by the child’s counsel.

Criteria for assignment of a support person may vary depending on the age and
vulnerability of the child. The domestic legislation of some States provides that,
depending on the nature of the crime, the assignment of a support person to the
child may become automatic (for example, in Italy, article 609 decies of the
Criminal Code specifies that a child victim of sexual exploitation shall be assisted
at every step of the proceedings). In some States, such as Switzerland® and
Nepal, it is specified that this support person shall be of the same gender as the
victim. Although these examples show that the issue of the support person’s
gender has been taken into account by legislators, affording child victims the
opportunity to choose the gender of their support person would be even more
protective and should be encouraged. In some common law countries, the assign-
ment of a support person to child victims forms part of the inherent jurisdiction
of judges, who may decide this proprio motu or at the request of the prosecution
or the defence. In other common law countries, the power to assign a support
person is specifically provided for in the law.'® The assistance of a support
person may also be requested by the victim or witness himself or herself.!>®

International practice

The Victims and Witnesses Unit of
the International Criminal Court is in
charge of assistance and protection
of victims and witnesses, including
“[a]ssisting them in participating

in the different phases of the
proceedings” (rule 16, para. 1 (c) of
the Rules of Procedure and Evidence
of the International Criminal Court)
and “[a]ssisting them when they are
called to testify before the Court”
(rule 17, para. 2 (b) (ii). Before other
international criminal jurisdictions,
the mandate of the witness and
victim support section includes giving
relevant support to them, especially in
cases of rape and sexual assault.
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The status of the support person varies in the domestic legislation of different
States, being defined variously as a “person of the child’s choice”, a “person of
confidence”, “an adult”, a “child’s parent or legal guardian”, a “friend or a
member of his or her family”, a “specially qualified person”, an “other person
close to the child” or any other “person approved by the court”. The most impor-
tant aspect, however, is that the support person should fulfil the requirements of
(a) being properly, and possibly professionally, trained in communicating with
and assisting children of different ages and backgrounds to prevent the risks of
duress, re-victimization and secondary victimization; (b) offering a concrete
support to the child and facilitating his or her active participation; (¢) not
disturbing the proceedings by his or her presence; and (d) being selected via a
process involving the child. Child victim support groups (see box) or victim
service units may offer specially qualified persons for this purpose. An indepen-
dent authority should supervise the way the support person is chosen. In the
assessment, it may be important to respect the choice of the child about who
should be the support person. However, in some cases, it might be in the best
interests of the child not to take into consideration the choice of the child, for
example, in cases where manipulation by the support person is suspected, and/
or where the child cannot express his or her views freely.

The exact role of the support person is described in detail in United States
legislation (see box).

United States Code collection, Title 18, chapter 223, section 3509,
Child victims' and child witnesses’ rights, subsection (j):

“The court, at its discretion, may allow the adult attendant to remain in close
physical proximity to or in contact with the child while the child testifies. The court
may allow the adult attendant to hold the child’s hand or allow the child to sit on the
adult attendant’s lap throughout the course of the proceeding. An adult attendant
shall not provide the child with an answer to any question directed to the child
during the course of the child’s testimony or otherwise prompt the child. The image
of the child attendant, for the time the child is testifying or being deposed, shall be
recorded on videotape.”

Child victim support group. In several countries, organizations that render assist-
ance to child victims, such as Protect All Children Today, in Queensland, Australia,
employ trained volunteers to assist children before and during their appearance in
court, by familiarizing them with the court environment, explaining their role as
witnesses, entertaining them during the waiting period before their appearance in
court and serving as support persons, sitting near them during their testimony.

Victim Service Unit. These usually consist of at least one staff member and volun-
teers: one example is the Institut national d’aide aux victimes et de mediation (in
France). Some of the services that victim service units may provide, depending on the
State’s legislation, are the following: making initial contact with victims through
phone calls; providing information on the status of the case; sitting with victims
during and/or before and after the hearing to explain procedures; answering techni-
cal questions and defining terms that may be new to victims; listening to victims;
helping victims fill out restitution or compensation forms; and informing them of
other available resources, such as counselling, security measures, and so forth.
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In order to reduce additional hardship, it is especially desirable for a child
witness and his or her support person to know in advance if and when the child
will be required to testify, whether or not arrangements facilitating his or her
testimony can be made and who will attend the hearing. The right of persons
involved in the justice process to receive relevant information about the proceed-
ings is provided for by certain instruments of international law with regard to
victims and witnesses and, in particular, child victims and witnesses.!>% 157

Continuity and predictability throughout the justice process allow the child to
feel more confident. In general, giving the child a feeling of control throughout
the justice process is important to protect the child from hardship. Especially in
a case of abuse, often characterized by manipulation and abuse of power, it is
important for the child to regain control. Feeling powerless and out of control
during the justice process can be experienced by the child as re-victimization.

It is advisable to appoint a support person at an early stage and to have the same
person accompany the child throughout the whole proceedings. The more the
child feels familiar with his or her support person, the more he or she will feel at
ease. Assigning a relevant professional at the earliest opportunity and having him
or her retain responsibility for the case until its conclusion may provide such
stability. Such a professional may be, depending on the domestic system of each
State, a law enforcement official, a prosecutor, a lawyer or another professional.
Providing specific training on child-related issues to such professionals should be
a requirement. In some jurisdictions, the lodging of a complaint is followed up
by the same professional in charge of the informative discussion with the child
about the consequences of the complaint. It would be desirable to have the same
professional as a focal point for the child in every contact he or she has with the
judicial institution.

(a) Witness’ familiarization: common law countries

Another efficient way admitted in most common law countries to avoid child
victims and witnesses being disorientated and destabilized by the proceedings
is known as “witness’ familiarization”. Witness’ familiarization with the court
proceedings before the appearance constitutes a usual step in common law
countries where the parties are entitled to prepare their witnesses. This prepara-
tion is crucial to avoid witnesses being destabilized or unnerved once they
appear before the court and, especially, during the challenging experience of
their cross-examination. The party calling the witness, be it the prosecution or
the defence, has a clear interest in explaining what the witness can expect
during his or her appearance, double-checking the witness’ self-confidence and
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his or her memory of his or her statements. It also serves to prepare him or her
to face and answer cross-examination and attempts made by the other parties
to undermine the value of the evidence. Such a step is even more crucial in the
case of vulnerable witnesses such as children and victims of sexual assault. In
some States, child witness’ familiarization may also be undertaken by the child’s
support person, who should have received prior training.

The various aspects of such preparation of victims are detailed in the National
Policy Guidelines for Victims of Sexual Offences of South Africa (see box).

South Africa, Department of Justice and Constitutional Development,
National Policy Guidelines for Victims of Sexual Offences, and Depart-
ment of Justice, National Guidelines for Prosecutors in Sexual Offence
Cases (Pretoria, 1998), chapter 3, section 10:

“The following steps should be followed to ensure that the court process is as
untraumatic as possible for the victim:

“1. Take the victim to the court where the case will be heard prior to the day of the
trial. Arrange a suitable time with the prosecutor. A pretrial consultation with the
prosecutor is imperative. Arrange for a specific prosecutor to be allocated. Take the
docket to court before the proceedings to allow enough time for preparations.

“2. Explain the meaning of ‘in camera’ to the victim, as the prosecutor may ask the
magistrate to hear the evidence in camera.

“3. Give the victim his or her statement to read once again. Small details can
become important in the statement, particularly in court proceedings, and this will
help to prepare the victim.

“4. The victim will see reporters in court, which may distress him or her. Reassure
the victim that his or her particulars will not be published unless authorized by the
magistrate (see Section 335A of the Criminal Procedure Act). A child is always
protected in this regard.

“5. Itis the duty of the police to inform the victim about the possibility of delays in
the court proceedings and to encourage them to persist in the case.”

Another approach has been adopted in the United States, with the creation of
a “kids’ court”, operated by the District Attorney’s Office of Tulare County,
California, in collaboration with several agencies and interested persons, to
assist children through the judicial process by familiarizing them with the
court environment, personnel and process. This educational process is
accomplished by meetings with the various individuals who are part of the
court system, who explain what they do and respond to questions from both
children and parents. Professional therapists and trained volunteers interact
with the children and their caregivers to help them understand and express
their own feelings and deal with the stress associated with a court appearance.
Rather than being prepared for the experience of testifying in court on an
individual basis, children get ready for court by participating in a supportive
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group experience. Parents and caregivers are also included in a “kids’ court”
and attend separate sessions that address their special needs. An equivalent
programme is undertaken in South Africa by organizations such as
Resources Aimed at the Prevention of Child Abuse and Neglect and the
Teddy Bear Clinic.

Other initiatives exist in order to provide child victims and witnesses with a
proper familiarization with the court proceedings before their appearance: in
Hong Kong, China, the Witness Support Programme published a “Child
Witness Pack” in 1997 to help children to reduce anxiety related to their
participation in judicial processes. In the United Kingdom, the National
Society for the Prevention of Cruelty to Children and ChildLine, in consulta-
tion with other non-governmental organizations and criminal justice agencies,
have published a range of materials under the title “Young Witness Pack” to
inform and assist child witnesses and young witnesses in preparation for
attending court as witnesses: these materials include a range of age-specific
booklets for child witnesses and young witnesses, a booklet for parents, a
handbook for people involved in preparing young witnesses to attend court
and a video intended for older children, entitled “Giving evidence: what’s it
like?”.

(b) Witness’ familiarization: civil law countries

Civil law countries often refuse to ensure such preparation for victims and
witnesses before their appearance in court, the rationale being that spontane-
ity is often considered a key factor in the assessment of their testimony. Such
an approach may prove harmful for children: even if the most stressful test of
cross-examination does not exist in their procedure, victims and witnesses
nevertheless appear in court to make an oral statement on the facts and
answer questions. Even under the control of the presiding judge, this can
prove a demanding and intimidating experience meriting proper preparation.
Nevertheless, such preparation and support is usually not provided, apart
from the following exceptions:

(a) In countries where victims are represented by a lawyer (see chap. VI on
the right to effective assistance), familiarization can be provided by the child’s
lawyer;

(b) Prior to their interrogation, victims and witnesses are usually reminded
by the presiding judge of the importance of their testimony and the signifi-
cance for the case of giving full and truthful testimony. In countries where
witnesses are warned against refusal to answer questions and false testimony,
an exception is sometimes made for child victims and witnesses in order to
avoid intimidating them with such a threat.

These solutions, however, do not fully address the problem of child victims’ and
witnesses’ right to be protected from hardship during the justice process.

A distinction has been made by the International Criminal Court between, on
the one hand, child victims’ and witnesses’ familiarization with the way court
proceedings are organized and the concrete modalities of their appearance that
constitute, according to the Court, “a mandatory requirement” and, on the other
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hand, what is referred to in common law countries as “witness’ proofing”, namely
a rehearsal of the witness’s testimony and preparation for cross-examination
prior to the court appearance, which the Court found “inadmissible as unethical
and unlawful”. Civil law judges and legislators may consider applying the same
distinction to the proceedings before their domestic courts and making the
familiarization of child victims and witnesses, as opposed to their rehearsing, a
requirement. Guidance may be found in group preparations such as Tulare’s
kids’ courts or the distribution of child-friendly preparation packs, such as the
ones existing in Hong Kong, China, or in the United Kingdom. Such programmes
may be developed in civil law countries by schools, social workers and/or non-
governmental organizations, in collaboration with therapists.

Delays and protracted proceedings may have a negative impact on the healing
process of the child and contribute to long-term mental suffering. Cases should
be treated as quickly as possible in order to reduce the time the child is exposed
to a potentially harmful procedure and to allow the child to move beyond the
experience of being a victim. Lengthy investigations may even cause children to
withdraw their statement. It is also difficult for the child to deal with the process
when he or she may be unaware or misinformed of the sequence of events, the
timing of hearings and, in particular, what to expect from the justice process.

The right to an expeditious trial is usually considered a fundamental right of the
defence. However, some international instruments also address expeditiousness
from the perspective of protecting victims from further stress that may result
from a lengthy procedure. Expeditiousness in the interest of the victims is
especially guaranteed in relation to certain kinds of crime and when the victims
are children (see box).

Principle of expeditiousness in international norms. With respect to specific kinds of
crime, e.g. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (United Nations, Treaty Series, vol. 1465, No. 24841), art.
13; Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women, art. 7 (f).

With respect to children, e.g. Organization of African Union, African Charter on the
Rights and Welfare of the Child, (Human Rights: A Compilation of International
Instruments, vol. Il: Regional Instruments (United Nations publication, Sales No. E.97.
XIV.1), sect. C, No. 39), art. 17 (2) (¢) (iv); Organization of American States, Inter-
American Convention on International Traffic in Minors, art. 14; Council of Europe,
European Convention on the Exercise of Children’s Rights (United Nations, Treaty
Series, vol. 2135, No. 37249), art. 7; Optional Protocol to the Convention on the
Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography
(United Nations, Treaty Series, vol. 2171, No. 27531), art. 8 ().

73



74

Standards in relation to the reasonable length of criminal proceedings are
impossible to draw and all domestic courts should rather adopt a case-by-case
approach, taking into account the specific nature and complexity of each case.
The legislation of some States, such as Australia, specifies the need for a speedy
process with respect to the interests of victims and witnesses, especially the most
vulnerable ones, such as children (see sidebar).

The burden is on the parties, in particular the prosecutor, to act so as to avoid
any delay in the proceedings and to justify any adjournment in the light of the
best interests of the child. Avoiding pointless delays must be of prime concern at
every stage of the proceedings.

There is a duty to report cases of suspicion of abuse or neglect. Depending on
the legislation, this duty applies to everyone or to certain categories of profes-
sional working with children. For example, the Child Act 2001 of Malaysia
(sect. 27) provides for such mandatory reporting by doctors and medical
practitioners. Once the criminal behaviour has been reported to the authorities,
specific time frames may be set out in order to ensure that proceedings advance
without delay; and in the Philippines, as soon as a possible case of child abuse is
reported to the police, they have a time limit of 48 hours to react.

When a case investigated by domestic authorities has occurred in another
country, bilateral cooperation agreements may provide direct communication
between criminal prosecution authorities rather than, or in addition to, diplo-
matic channels: for example, a 1995 agreement between Germany and Thailand
allows prosecutors to request their domestic ministry of justice to inform the
other party’s ministry directly. The use of modern communication systems means
that a Thai public prosecutor can react to a German petition on the same day it
is received. Similar procedures are provided for in agreements between Canada
and Thailand'® and between the Philippines and the United Kingdom.

In the pre-trial phase, expedited procedures may allow stages deemed not crucial
to the fairness of the proceedings to be bypassed if it is in the best interests of
child victims and witnesses. For example, in the United Kingdom, the Criminal
Justice Act 2003 introduced a procedure whereby the Director of Public
Prosecutions may refer a matter involving a child witness directly to the Crown
Court without a prior formal committal stage. This procedure can be used when
the Director of Public Prosecutions finds that the evidence is sufficient to
commit the accused for trial and that the case should be taken over and
proceeded with without delay by the Crown Court “for the purpose of avoiding
any prejudice to the welfare of the child”.

At trial, practical solutions to hasten the proceedings without jeopardizing the
interests of the defence include, for example, giving priority to the case over
other pending cases on the roll of the court that do not involve child victims and
witnesses. Legal reasons should also be a requirement with respect to decisions
ordering a continuance or remand in such cases. These practical solutions are
explored in the United States regulations governing the rights of child victims
and child witnesses: in cases involving child victims or witnesses, United States
courts may shift to expedited proceedings specifically designed for such cases
(see sidebar).

Australia (Queensland), Evidence
Act 1977, sect. 9E (2):

“The following general principles
apply when dealing with a child
witness in a proceeding: ... (d) the
proceeding should be resolved as
quickly as possible”.

United States Code collection,
Title 18, chapter 223, section 3509,
Child victims' and child witnesses’
rights, subsection (j), Speedy Trial:

“In cases so designated, the court shall
... expedite the proceeding and ensure
that it takes precedence over any
other. The court shall ensure a speedy
trial in order to minimize the length

of time the child must endure the
stress of involvement with the criminal
process. When deciding whether to
grant a continuance, the court shall
take into consideration the age of the
child and the potential adverse impact
the delay may have on the child’s well-
being. The court shall make written
findings of fact and conclusions of law
when granting a continuance in cases
involving a child.”
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Alternatively, special children’s courts with specific jurisdiction for cases
involving child victims may be created; the mandate of such children’s courts,
which are often only dedicated to children in conflict with the law, can therefore
be extended to child victims. The limited jurisdiction of these courts reduces the
delays in proceedings and renders possible the application of specific procedures
to meet the needs of child victims. Such an initiative has been taken in Brazil,
with the creation of three children’s courts in Recife, Salvador and Fortaleza. In
the same spirit, South Africa created, in 1993, a sexual offences court, referred
to as the “G Court” located within the Wynberg Court: although this court is not
child-specific, it provides special rules and procedures for victims of sexual
assault and, in particular, child victims.!>°

Developing child-friendly procedures in line with the Guidelines includes
devising practical solutions to demystify the proceedings. For example, in order
to avoid the child being unnecessarily intimidated by the process, a child
interview may take place in an environment that looks familiar to him or her
rather than at the police station. Paragraph 30 (d) of the Guidelines details a
non-exhaustive set of measures aimed at reducing the risk of a child’s secondary
victimization. Most of these solutions are simple and inexpensive, so that every
domestic system can apply them or find “other appropriate measures to facilitate
the child’s testimony”.

Choosing the location of the interview with the child is an important aspect of
the interviewing process. It is generally recommended that the interview occurs
in a neutral environment.!® For example, investigation teams can conduct
interviews at the child’s school, where he or she may feel more comfortable and
where the alleged offender may have minimal control. The interview can also be
held at the police station, in a specific room that may, for example, be decorated
and furnished with toys, small chairs and child-friendly colours on the wall.!s! In
Indonesia, “RPK Units” have been created through a police circular: these are
designated rooms in provincial and district-level police stations where women
and child victims of violence, including sexual violence, are interviewed.
Child advocacy centres can also offer ideal places for interviewing children (see
sect. 2 below).

Specifically adapted locations may also be used at trial: in Norway, section 239
of the Criminal Procedure Act provides that the examination of a witness under
14 years of age or whose interests so indicate shall take place separately from a
sitting of the court when the judge finds it desirable in the interests of the
witness. Another solution involving new technologies is the use of closed-circuit
television (CCTYV) to allow the child to testify by videoconference from another
place within the court building. This option is employed in several countries,
such as Bosnia and Herzegovina, the Dominican Republic, South Africa, the
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United Kingdom and the United States. Testimony by way of CCTV is even
made mandatory upon application by the child victim or witness'®? or in cases of
sexual abuse against children.!®®> Where no such adapted location is available,
numerous States provide that the appearance of child victims may be held in
camera, thereby avoiding the intimidating attendance of the public.!%

To establish whether a child has suffered from, or witnessed, the commission of
an offence, an initial interview or discussion with the child is required. Since
several professionals and agencies may need to participate in the investigation, a
child could be subjected to repeat questioning by many different officials.
Moreover, if these officials have not received proper training on issues relating to
child victims or witnesses, the way they conduct the interviews may reveal
harmful and/or elicit tainted evidence, and, in both cases, this can have important
repercussions for the child and/or the prosecution of the case. As a result, several
States have created multidisciplinary teams, enabling joint investigation in a
child-sensitive way. However, other models consider the interview of the child
alone by one skilled interviewer as preferable.

A first step in promoting a multidisciplinary approach to child-related investiga-
tions is the creation of specific police units specially trained for the purpose: for
example, in the Binga District of Zimbabwe, mobile police units composed of
two specially trained police officers, one female and one male, have been set up
to investigate child sexual abuse.!®> Child protection police units have also been
created in States and territories such as Australia (Tasmania)'®® and Hong Kong,
China. Nepal has also created so-called women and children service centres
within the police departments of 17 districts (from a total of 75 districts), with
personnel specifically trained in handling offences related to women and children
in a sensitive manner.

Multidisciplinary teams involve professionals who work in the area of child
protection, criminal investigation, victim support and prevention of child abuse
(see chap. II on the right to be treated with dignity and compassion, multi
disciplinary child abuse teams). The establishment of such inter-agency teams
reduces the number of child interviews and can reinforce the child’s trust
and confidence. Other advantages include improved communication among
professionals through the combination of skills and experience and greater access
to information. Rather than holding law enforcement, social and medical and/or
psychological data in different files held by different agencies, multidisciplinary
teams favour the sharing of information among the different actors by the
creation of a single file.

Finally, the most elaborate way to promote a multidisciplinary approach to
investigations is the creation of child advocacy centres. These are permanent
structures created to host the multidisciplinary child abuse teams. These centres
facilitate the merging of expertise, with law enforcement officials joining on a
regular basis with child specialists and mental health providers to conduct inter-
views. Ongoing training prevents burnout among professionals and limits staff
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Examples of child-friendly facilities

Separate interview rooms are

the best option, but failing

that, elevated seats or cushions
permitting the child to see the
court and to enable to child to be
seen while in the witness box

Waiting areas with toys, animals,
cartoons, books or other things
to occupy the child. Depending
on the climate, these waiting
areas do not need to be inside a
building, but may be in a garden
or another safe place. Waiting
areas may also be furnished with
toilets, beds, drinks and food so
that the child can always feel at
ease. Most important, children
should always be kept in a
separate room, away from the
accused, defence counsels and
other witnesses

Encouraging general stress reduction
techniques, such as breathing
exercises, muscle relaxation,
games and emotional support

Allowing children to hold a teddy
bear or a doll while testifying

turnover, while providing staff with the most recent techniques and advances in
the field. These centres also provide a safe, non-threatening place for child
victims and their families to benefit from educational processes such as those
offered by kids’ courts (see sect. B, subsect. 2 (a) above), to receive a compre-
hensive array of services that include the initial interview, referral for therapy and
medical services, assistance in filing compensation forms, and support and
guidance throughout their involvement in the judicial process. Examples of
such child advocacy centres can be found in the United States and Canada.!®’
Although these centres offer many advantages, there are also risks: if it becomes
known in the community that the centres deal with child victims of abuse and
neglect, this may have a stigmatizing effect on children and their families visiting
the centres. Therefore strict confidentiality (including giving the centre a neutral
name) is important. In general, support to child victims should be organized as
much as possible in a community-based structure, without singling out certain
groups and labelling them as “vulnerable”.

Formalities in court proceedings and court surroundings can be intimidating
for children. Although there is an argument that maintaining such formalities
creates respect for the legal system, they may induce fear and a reluctance to talk
on the part of children. Child-friendly facilities such as seating appropriate to the
physical development of the child, microphones at the witness position in court-
rooms to ensure that a child’s testimony is audible to key positions in the court-
room, and access to toys in waiting areas to entertain the child during breaks can
improve the experience of the child during these procedures (see sidebar).

The domestic legislation of some States requires that the hearing of victims
under 18 years of age be conducted in an informal and friendly atmosphere.!%®
The excessive solemnity of court dress, which may have an intimidating effect on
children, is also taken into account in the United Kingdom “Supplementary
pre-trial checklist for cases involving young witnesses”, which provides that child
witnesses may express their views about court outfit, and that wigs and gowns
may be removed, where necessary, by judges and counsels.!%® Similar rules apply
in Victoria, Australia.!”®

Although expeditiousness is important in handling cases involving children, the
child’s capacity to endure lengthy hearings scheduled without consideration for
their special situation is another element to take into account. Stakeholders
should find ways of reducing the time spent by the child on the court’s premises
and make these periods fit with the child’s private life and needs.

Given that the attention span of children is limited, lengthy questioning sessions
should be avoided. Judges presiding over courts may issue directions about the
duration of a child’s appearance: time limits may be set or limits set on the
number of questions that may be put to the child. A child’s appearance may also
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be interrupted by breaks: judges may grant requests for breaks made by the child
or by his or her support person and may even order such a break of his or her
own accord proprio motu when he or she sees that the child needs it.

In order to minimize disturbances in a child’s life caused by his or her involve-
ment in the judicial process, courts may try to schedule the appearance of
child victims or witnesses on days when they are not supposed to go to school
(holidays or days off). This would, in particular, exempt them from having to find
delicate explanations for their absence from school. It is also desirable that
hearing schedules avoid, as far as possible, sessions late at night, in order to fit
the child’s own rhythm. This may be achieved by making sure, while preparing
a session’s schedule, to give priority to cases involving children so that they
are heard first, at the beginning of the session. These scheduling and standby
arrangements form part of the “Supplementary pre-trial checklist for cases
involving young witnesses” used in the United Kingdom.

A proper scheduling of cases involving children at the beginning of sessions will
also facilitate an accurate notification of the time of hearings and avoid useless
waiting hours spent in the precinct of the court and last-minute postponements
due to overloaded schedules, causing unnecessary trips to the court.

Testifying can be problematic for children, especially the very young. Some
solutions have been sought to enhance communication in order to facilitate the
testimony. When a child gives evidence, he or she is not likely to be familiar with
the kind of legal language used in the courtroom.

In some States, communication with child victims and witnesses is facilitated
through the use of intermediaries or communicators. Such intermediaries shall
be distinguished from support persons who may also accompany the child.
The intermediary can be a parent,'”! a specially appointed public counsel,!’? a
guardian ad litem,'” an expert!” or any other person designated by the court.!”
Where the judge considers that the child could not understand a question put to
him or her, the intermediary “translates” the question into language the child
understands. The intermediary may also comment on the child’s answer, if it is
expressed in a language that requires further explanation. The decision to appoint
such an intermediary is at the discretion of the court and the onus is usually on
the party requesting it to show that it would be in the interests of justice for
the intermediary to be appointed. A good example of a law providing for the
appointment of such an intermediary can be found in Ireland (see sidebar).!”®
However, the use of such intermediaries would not be acceptable in every legal
system: civil law judges especially would usually be highly resistant to the use of
such intermediaries because their “intimate conviction”!”” needs to rely on a
direct assessment of the statement of the witness.

The Guidelines suggest the use of “testimonial aids” (para. 31 (¢)). The defini-
tion of testimonial aids differs from country to country: in Canada, the term
refers to measures such as screens, CCTV and the appointment of a support

Ireland, Criminal Evidence Act,
1992, section 14, Evidence through
intermediary:

(1) Where—

(@) aperson is accused of an
offence to which this Part applies,
and

(b) a person under 17 years

of age is giving, or is to give,
evidence through a live television
link,

the court may, on the application
of the prosecution or the accused,
if satisfied that, having regard to
the age or mental condition of

the witness, the interests of justice
require that any questions to be put
to the witness be put through an
intermediary, direct that any such
questions be so put.

(2) Questions put to a witness
through an intermediary under this
section shall be either in the words
used by the questioner or so as

to convey to the witness in a way
which is appropriate to his age and
mental condition the meaning of the
questions being asked.

(3) Anintermediary referred to in
subsection (1) shall be appointed by
the court and shall be a person who,
in its opinion, is competent to act as
such.
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Sierra Leone, Truth and
Reconciliation Commission Act
2000, section 7 (2):

“The Commission may seek assistance
from traditional and religious leaders
to facilitate its public sessions and in

resolving local conflicts arising from
past violations or abuses or in support
of healing and reconciliation.”

section 7 (4): “The Commission shall
take into account the interests of
victims and witnesses when inviting
them to give statements, including the
security and other concerns of those
who may not wish to recount their
stories in public and the Commission
may also implement special procedures
to address the needs of such particular
victims as children or those who have
suffered sexual abuses as well as in
working with child perpetrators of
abuses or violations.”

person. In other countries, it refers to gadgets or devices that enable questions
to be communicated effectively to the child and the child’s answers to be heard,
thereby accommodating factors such as the child’s age, level of maturity,
development and any disability, disorder or other impairment from which the
child may suffer. Such testimonial aids may include microphones, maps, plans,
photographs, communication boards, computers and anatomically correct dolls.
In South Africa, a set of adult and child anatomically correct dolls of each gender
may be used to demonstrate activity when the child’s verbal skills are limited.!"®
However, in some countries, including Sweden, the use of anatomically correct
dolls has been abandoned because it was considered that such dolls could affect
the reliability of the child’s testimony.

Another example of such testimonial aids, which requires more advanced
technological means, is the use of videoconferencing, which enables a child to
testify from a remote place, even from another country, without attending the
court. Such a measure is in particular provided for in the United Kingdom for
witnesses under the age of 14 in cases of assault or injury, cruelty to persons
under 16 or sexual offences against children.!” Similar measures are provided
for interrogation and confrontation at the investigation stage in France.!®°

The above-mentioned measures are examples of solutions identified in the
Guidelines and designed to make the child’s involvement in the justice process as
easy as possible and minimize stress to the child. During the drafting of the
Guidelines, this list of measures was deliberately left open, in order to invite the
different actors to implement other solutions that they might find appropriate to
achieve that goal. The diversity of domestic legal systems, cultural backgrounds
and available means gives full opportunity to devise, develop and implement
original measures that may fit and be useful in some contexts, but which may not
be transposable to others.

Although different from stricto sensu criminal justice, experiences of transitional
or restorative justice as implemented in different countries, such as Sierra Leone,
may inspire other methods for ensuring that the child can participate in the
proceedings while not suffering secondary victimization, such as by involving the
whole community in the process (see box).!8!

Limiting the contacts of vulnerable victims and witnesses with the justice process
constitutes another way of minimizing the inconvenience of their participation in
the proceedings. In some cases, the child may have to repeat the same statement
to law enforcement officials, social workers, staff of non-governmental organiza-
tions, psychologists, experts, investigating judges and trial judges, in addition to
being available for questioning by the prosecution and defence. The more people
the child meets during an investigation, the more stressful it is for him or her.
Repetition of statements may also lead the child to feel that the process is useless
or that the previous versions of the statement were “not good enough” and need
improvement. It can be perceived as “not being heard” or “not being believed”,
with several repercussions on his or her trust and emotions.
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In order to minimize unnecessary stress for the child, a single interview with
child victims and witnesses should be preferred. This single interview would take
place during the pretrial (investigation) phase and might be conducted, depend-
ing on each domestic legal system, by law enforcement investigators, prosecutors
or investigative judges. As mentioned earlier, child advocacy centres, where they
exist, have the advantage of limiting the number of interviews. It is important at
the stage of this first and only interview to take measures in order to keep an
accurate record of the evidence: such a record could be achieved, depending on
procedural legislation and the technological means available, by way of a written
statement'®? or audio or video recording of the interview (see box).!8% 184185 Some
States make the audio or video recording of child victims’ first interview
automatic, with the consent of the child or his or her legal representative, in cases
of sexual offences.!8¢

A distinction needs to be made between different legal systems. In civil law
countries, where the investigative judge leads the investigation, measures taken
during the pretrial stage can be relied upon during the trial stage. However, in
common law countries, there is incompatibility between the use at trial of
evidence collected during the pretrial phase and the right of the accused to cross-
examine witnesses. Several solutions have been devised to protect the child
witness while respecting the right to cross-examination:

(a) Ensuring that the parties have sufficient opportunity when the state-
ment is recorded to cross-examine the witness;!8" 188

(b) Subjecting the tape to scrutiny in court and allowing the judge to edit
the tape and exclude any parts of it that would be against the law of
evidence;!'®

(¢) The interviewer himself or herself may also be called for cross-examina-
tion at trial. In Israel, any child under the age of 14 is interviewed by a special
child-interviewer. The interviewer is then called to testify and provide his or
her impression of the child’s credibility. The children themselves do not

testify;

(d) Another solution that may fit procedural requirements of common law
countries is, as provided for in Australia, to reserve the appearance of victims
for the most crucial phase of the proceedings, namely his or her testimony in
court at trial, thereby exempting him or her from attending pretrial proceed-
ings, such as the committal hearing (see box).!*

United States (Arizona), Arizona Revised Statutes, article 30, Child
Witnesses, section 13-4252:

“A. The recording of an oral statement of a minor made before a proceeding begins
is admissible into evidence if all of the following are true:

1. No attorney for either party was present when the statement was made.
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2. The recording is both visual and aural and is recorded on film or videotape
or by other electronic means.

3. Every voice on the recording is identified.

4. The person conducting the interview of the minor in the recording is present
at the proceeding and available to testify or be cross-examined by either

party.

5. The defendant or the attorney for the defendant is afforded an opportunity
to view the recording before it is offered into evidence.

6. The minor is available to testify.

7. The recording equipment was capable of making an accurate recording, the
operator of the equipment was competent and the recording is accurate
and has not been altered.

8. The statement was not made in response to questioning calculated to lead
the child to make a particular statement.

9. If the electronic recording of the oral statement of a minor is admitted into
evidence under this section, either party may call the minor to testify and the
opposing party may cross-examine the minor.”

Notwithstanding the inquisitorial or adversarial nature of criminal procedure,
the use of pre-recorded child evidence at trial should be encouraged.

The principle that there should be only a single statement made by the child may
be tempered where there are good reasons to conduct additional interviews, such
as in order to avoid long initial questioning sessions, to build the child’s
confidence or to double-check certain issues in his or her statement. The most
important factor here is that this issue should be handled in a sensitive manner
from the beginning of the procedure, prioritizing the best interests of the child
over the need for further information by avoiding unnecessary interviews.

Often, when the child testifies, he or she will have to be in direct eye contact with
the accused. Where it is alleged that the accused abused the child, such contact
can be traumatic for the child, especially in cases of potential threats. The
Guideline contained in subparagraph 31 (4) aims to reduce as much as possible
the feeling of intimidation that child victims and witnesses may have while
appearing before the court and, in particular, when confronting the alleged
offender. A variety of measures can be taken in order to assist children when
giving or receiving evidence. These measures relate to the admissibility of
evidence, such as pretrial videotaped recordings of their statement (see sect. E,
above) and the use of facilities allowing the child to give evidence by CCTV
without seeing the accused, from a special interview room within the court’s
premises (see sect. D, subsect. 1, above) or with a removable screen or curtain to
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break the line of sight between the witness and the accused. Another way of
avoiding such confrontation is to order the removal of the accused from the
courtroom.

The use of screens between the child and the accused is often seen as a less
expensive alternative to the use of CCTV as they are far easier to install and
move. Various types of screen are used in different jurisdictions, such as a
removable, opaque partition separating the child and the accused so that they
cannot see each other, a one-way mirror allowing the accused to see the child but
not vice versa or a removable, opaque partition with a video camera transmitting
the image of the child to a television monitor that can be seen by the accused.
The use of such devices is provided for in the domestic legislation of several
States.!?’>1°2 Such measures shall be ordered by the judge and may be automatic
or discretionary. Judges may order such a measure of their own accord proprio
motu or upon request by a party or by the child, his or her parents or legal
guardians. In Fiji, a parent or guardian can ask the prosecutor for a screen to be
put around the child and the prosecutor relays this request to the court.!®?

The removal of the accused from the courtroom while the child testifies is another
measure provided for in some domestic systems.!?*19>1% The accused is usually
allowed to follow the child’s testimony on a monitor from a separate room.

Preventing eye contact between the child and the alleged offender raises the issue
of identification of the accused in court. Formal identification in court is consid-
ered a fundamental underpinning of the presumption of innocence by most legal
systems. It is therefore standard procedure for witnesses who make allegations
about an accused to be required to identify him or her in the court. The most
common form of identification is visual. The witness is asked if he or she sees the
person he or she is referring to in the courtroom, and then, if an affirmative
answer is given, to point to the person. In order to reduce the impact of such a
dramatic and potentially re-traumatizing identification by child’s evidence, it is
provided, in Australia, that the identification of the accused by the child should
take place after the completion of all his or her evidence, including cross- and
re-examination, and that the child should not be required to be in the presence
of the defendant any longer than is necessary for that purpose.!®’

The Guideline in paragraph 31 (b) also stresses the necessity of avoiding direct
cross-examination of the child by the accused, whenever it is compatible with the
legal system and the rights of the defence. In the common law procedural system,
the right to cross-examine prosecution witnesses constitutes an essential element
of the presumption of innocence. Cross-examination is usually carried out by
the legal representative of the accused. However, when the accused refuses to
engage a legal representative and wishes to defend himself or herself, direct
cross-examination of vulnerable witnesses, such as children, becomes an issue.

The domestic legislation of some States simply prohibits unrepresented accused
from cross-examining child witnesses, especially in the case of sexual offences.!* 1%
In those States, judges must deny requests made by unrepresented accused to
cross-examine child witnesses. In some countries, it is provided that, alterna-
tively, the judge may appoint a representative for the accused for the specific
purpose of such cross-examination: this representative will relay the questions of
the accused to the child, thereby avoiding direct harassment or intimidation.?%
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The questioning of witnesses may take different forms, depending on each State’s
procedure. In civil law and other countries where cross-examination per se does
not exist, questions are normally put by the president of the chamber only, who
decides whether or not to ask questions suggested by the parties.?°!:2°2 Some civil
law countries authorize the parties to question the witness directly, which is
different from cross-examining him or her, but such questioning always remains
under the close control of the president of the chamber.??®> In both cases, the
presiding judge of the chamber has full control over the way witnesses are ques-
tioned by the parties and can order a party to reformulate or withdraw a question
and warn the parties against addressing vulnerable witnesses, including children,
in a way that they find overly intimidating, abusive or otherwise improper.

Intimidation can be prevented through simple measures, such as reminding the
parties that vulnerable witnesses, including children, shall be addressed in plain
language?®** and with extra care.29206:207

If control by the judge over the way children are addressed in court proves insuf-
ficient, other mechanisms, such as asking questions through a communicator
who translates them into language that is understandable to the child, may be
ordered by the presiding judge (see chap. V on the right to express views and
concerns).208209

Similarly, in situations where the child’s appearance is not held in camera to
protect the child’s privacy (see chap. VII on the right to privacy), the presiding
judge may nevertheless exclude the public in order to protect the child from
intimidation during his or her appearance.?!%-211.212

Intimidation is most likely endured during the cross-examination phase. The
Guidelines address this particular mode of questioning in paragraph 31 (¢). In
jurisdictions where this practice is common, cross-examination and other forms
of questioning of the child that are undertaken in an insensitive manner by actors
such as law enforcement officials, prosecutors, judges or defence counsels are
frequently mentioned as one of the most stressful aspects for children of the
criminal justice process.

The right of the accused to question or have questioned a witness is sometimes
used to intimidate a child witness. Defence lawyers may, for instance, ask
questions beyond the child’s developmental level and use hostile tactics that can
have harmful effects on the child. In particular, in a case of sexual abuse, the
child victim may be the only witness and successful prosecution can rest almost
exclusively upon the evidence he or she provides. Tactics used by defence
lawyers, which should be prevented by judges, include (a) building up the child’s
trust and then destroying it, thereby recreating the child’s experiences at the
hands of the abuser; (b) asking irrelevant questions specifically intended to upset
the child; (¢) confusing the child with repetitive and/or rapid questioning,
repeated interruptions to responses or by demanding unrealistically specific
times and details; (d) asking the child to estimate the time of an occurrence or to
provide the number or sequence of events, to which the child is led to respond
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by silence or with an acknowledgement that he or she does not know or an
inaccurate answer; (e¢) stating that the child had consented to the activity or
subjecting the child to questions regarding their sexual history.

Presiding judges should exercise a close scrutiny and strict supervision of the
cross-examination of children. Domestic practice in common law countries, in
particular, prohibits any intimidating, harassing or disrespectful questions.?!? 214
More generally, like other questioning, cross-examination should be led while
keeping in mind that vulnerable witnesses, including children, should be
addressed in a simple, careful and respectful way. Where necessary, it is the
responsibility of the judge to remind the parties of this leading principle and to
reflect if it is in the best interests of the child to take part in such mechanisms.

a N

Implementation checklist 8: the right to be protected from
hardship during the justice process

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, and, in particular, the child’s right to be
protected from hardship during the justice process, the following actors
may consider:

(a) Judges:

(i)  Ordering that child victims or witnesses be accompanied at
all times by a support person during their involvement in the
justice process;

(ii)  Explaining to children appearing before the court the impor-
tance of their testimony and the significance for the case of
giving full and truthful testimony;

(iii) Making it a requirement that children be familiarized with
court proceedings before their appearance;

(iv) Granting priority to cases involving child victims or
witnesses over other pending cases on the roll of the court;

(v) Favouring hearing the evidence of children given from a
special room decorated in a child-friendly way or, where
available, by CCTV;

(vi) Closely monitoring the examination, and in particular cross-
examination, of child victims and witnesses in order to pro-
tect them from harassment or intimidation and ensuring that
the language used is appropriate;

(vii) Favouring an informal and friendly atmosphere for the
hearing of children by, for example, ordering the removal of
formal court outfits;

(viii) Limiting the duration of a child’s stay in court or the number
of questions put to him and ordering rest breaks;
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(b)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

Monitoring the appearance of the child to ensure that the
child is not unduly tired, distressed or otherwise suffering
undue discomfort;

Scheduling children’s appearances in court in a way that is
compatible with their own rhythm, with respect to school
attendance, late sessions, and so forth, and, when preparing
the schedule for a session, giving priority to cases involving
children so that they are heard first, at the beginning of
the session;

Limiting as far as possible the number of child interviews by
issuing orders guaranteeing the proper recording of a child’s
initial statements and giving recorded evidence the same
weight as live testimony, as long as the rights of the defence
are respected;

Where necessary, ordering that a child’s evidence be given on
the other side of a device preventing direct eye contact
with the accused, or ordering that the accused be removed
from the courtroom; when such an order is made, ordering
that the identification of the accused by the child, if any,
occurs at the end of the child’s evidence (including cross- and
re-examination) and that the child does not stay in the
presence of the accused more than is necessary for purposes
of the identification;

Where possible, ordering that a child’s testimony be given in
a closed session;

Prohibiting direct cross-examination of child victims or
witnesses by an accused who is not legally represented and,
where necessary, assigning a representative to the accused
for the sole purpose of the child’s cross-examination.

Law enforcement officials:

0]

(i)

(iii)

Assigning a single agent to the child, preferably one of the
gender of the child’s choice who has undertaken specific
training on child-sensitive issues, including communicating
with children and other relevant skills, to follow him or her
throughout the case;

Contributing to children’s familiarization with the court
environment, personnel and proceedings by getting involved
in educational processes such as “kids’ courts” and/or by
publishing and disseminating posters or booklets in child-
friendly language;

Reacting without delay and in a child-friendly manner on any
report of a case involving a child victim;
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(c)

(d)

(iv)

(v)

(vi)

Interviewing children in a child-friendly, preferably neutral,
environment, such as at his or her school, in a specific room
decorated in a child-friendly way or at a child advocacy
centre;

Promoting a multidisciplinary approach to child-related cases
by creating specific police units with staff specially trained for
that purpose and who are involved in multidisciplinary child
abuse teams;

Limiting as far as possible the number of interviews of
child victims and witnesses, by keeping an accurate record of
the original evidence taken by way of written statements or
audio or video recording.

Lawyers:

(i)

(i)

(iii)

(iv)

(v)
(vi)

Applying for the assignment of a support person to accom-
pany a child victim or witness at all times during his or her
involvement in the justice process;

Assigning a single person to the child, preferably of his or her
gender, who has received specific training in child-sensitive
issues, to follow him or her throughout the case;

In countries where victims are assisted by a lawyer, familiar-
izing child victims with the court proceedings before their
appearance in court;

Contributing to children’s familiarization with the court
environment, personnel and proceedings by getting involved
in the organization of educational processes such as “kids’
courts” and/or by publishing and disseminating posters or
booklets in child-friendly language;

Acting so as to avoid any delay in the proceedings;

Interviewing children in a child-friendly environment, such as
at his or her school, in a specific room decorated in a child-
friendly way or at a child advocacy centre.

Legislators/policymakers:

0]

(i)

(iii)

Making it a requirement that children be familiarized with
court proceedings before their appearance;

Making persons or professionals, including medical staff,
who suspect that abuse or neglect is being or has been com-
mitted against a child liable for reporting it to the
authorities;

Providing expedited procedures that may permit stages to be
bypassed where they are not crucial to the fairness of the
proceedings and when it is in the interests of child victims
and witnesses;
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(iv)

Encouraging the creation of multidisciplinary child abuse
teams, including child advocacy centres.

(e) Medical staff: getting involved in multidisciplinary child abuse

teams, including child advocacy centres;

(f) Non-governmental organizations:

(9)

(i)

(i)

(iii)

(iv)

(v)

Contributing to children’s familiarization with the court
environment, personnel and proceedings by getting involved
in the organization of educational processes such as “kids’
courts” and/or by publishing and disseminating posters or
booklets in child-friendly language;

Organizing and supporting multidisciplinary support
initiatives for child victims, which should be community-
based, respect confidentiality and avoid the stigmatization of
particular groups of children;

Contributing to sensitization efforts to inform communities about
the existence of support initiatives for child victims, contributing to
initiatives to encourage the reporting of child abuse;

Contributing to training on communication with children for
law enforcement officials and judges;

Advocating for the implementation of appropriate protec-
tive measures for children involved in justice mechanisms,
monitoring trials and following up cases involving children.

Prosecutors:

(i)

(i)

(iii)

(iv)

(v)
(vi)

Applying for the assignment of a support person to accom-
pany a child victim or witness at all times during his or her
involvement in the justice process;

Assigning a single person to the child, preferably one of the
gender of the child’s choice who has undertaken specific
training on child-sensitive issues, to follow him or her
throughout the case;

Familiarizing children with court proceedings before their
appearance in court;

Contributing to children’s familiarization with the court
environment, personnel and proceedings by getting involved
in the organization of educational processes such as “kids’
courts” and/or by publishing and disseminating posters or
booklets in child-friendly language;

Acting so as to avoid any delay in the proceedings;

Interviewing children in a child-friendly environment, such as
at his or her school, in a specific room decorated in a child-
friendly way or at a child advocacy centre;
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(vii) Encouraging the creation of multidisciplinary child abuse
teams, including child advocacy centres;

(viii) Limiting as far as possible the number of child interviews by
keeping an accurate record of the original evidence given,
whether by way of a written statement or audio or video
recording;

(h) Social workers:

(i) Contributing to children’s familiarization with the court
environment, personnel and proceedings by getting involved
in the organization of educational processes such as “kids’
courts” and/or by publishing and disseminating posters or
booklets in child-friendly language;

(ii) Getting involved in multidisciplinary child abuse teams,
including child advocacy centres;

(i) Teachers: contributing to children’s familiarization with the court
environment, personnel and proceedings by getting involved in the
organization of educational processes such as “kids’ courts” and/or by
disseminating posters or booklets in child-friendly language.




IX. The right to safety
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Involvement as a victim or witness, or both, in a criminal process may be a
perilous experience, especially when organized crime is involved. In these cases,
victims and witnesses may even fear a threat to their life. In such extreme circum-
stances, ensuring their safety is essential. Witnesses and victims can be at risk of
intimidation because of their involvement in the justice process. The risk of
intimidation of children should be given special attention, particularly in cases of
sexual abuse, trafficking or in cases where the alleged perpetrator is someone
close to the child. Ensuring the safety of child victims and witnesses can entail a
range of actions such as protective and security measures to prevent them from
being further harmed, intimidated or retaliated against. The right to safety also
includes the right to confidentiality with regard to information and evidence (see
chapter VII on the right to privacy) and physical and emotional protection
during the judicial process. In addition, their safety should be ensured before and
after the trial by either keeping their whereabouts confidential or taking action
against an offender to stop intimidation and retaliation.

Victim and witness protection before, during and after participating in criminal
proceedings is reflected in the domestic legislation of most States.?!> 215217 Some
State legislation addresses the necessity of such protection specifically with
respect to child victims and witnesses.?!® 21° The right to protection must be
balanced with the rights of the defence.??°

Protection is most often provided to the victim or witness himself or herself, but
can also be provided to his or her family and other close relatives.??::?22 The
burden of protecting victims and witnesses and their families is generally put
on the prosecution, with the assistance of law enforcement agencies. In some
countries, special witness protection units have been established.

Protective measures are usually applied before the trial in order to ensure that
the victim or witness will be available and fit to testify at trial. However, these
measures should, in principle, continue to apply as long as they remain necessary
to protect the victim or witness, including after his or her testimony, in order to
avoid possible retaliation. Guidance on this issue may be found in the law of
Chile, which provides that protective measures shall be renewed as long as they
remain necessary (see sidebar).

The Guidelines contemplate a set of protective measures to be implemented by
State authorities. This list, however, is not exhaustive, as shown by the words
“[s]uch safeguards could include” in paragraph 34. The first measure, contem-
plated in paragraph 33 of the Guidelines, is requiring mandatory reporting of
offences against children immediately upon the discovery of the offence (see sect.
A, below). The other measures, contemplated in paragraph 34, aim to protect
children once they become involved in justice proceedings (see sect. B, below).

Several countries make the reporting of crimes against children to the competent
authorities immediately upon their discovery a general obligation.??* 224225 In

International practice.

Before international criminal
jurisdictions, the safety of witnesses,
including victims, is a permanent
concern. These tribunals have

had recourse to a wide range of
protective measures, which include
(a) the creation of a specific section,
under the authority of the Registrar,
in charge of the protection of and
provision of support to witnesses and
victims; (b) concealing the witness
from the public by means of a screen
and prohibiting photography;

(c) hearing testimony in closed
sessions; (d) non- or limited disclosure
of information concerning witness
identity and whereabouts;

(e) anonymity or distortion of voice
and image; (f) testimony via video
link; and (g) providing support in
obtaining refugee status.

Chile, Codigo Procesal Penal, Law
No. 19696 (2000), article 308,
“Witness protection”:

“The court, in serious or aggravated
cases, may order special measures

to protect the safety of any witness
requesting such protection. Such
measures shall be applied for a
reasonable period as ordered by the
court and may be extended whenever
necessary.

“Likewise, the Public Prosecutor’s
Office, ex officio and at the request of
the party concerned, shall adopt such
measures as are appropriate to afford
the witness the necessary protection,
whether before or after that witness
has given evidence. ..."
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those States, any failure to report the offence may constitute a criminal offence.
The obligation to report crimes is nevertheless strengthened for certain catego-
ries of professionals working in contact with children, including teachers, social
workers, doctors and nurses.??°

Special alarm-raising mechanisms have also been put in place to assist child
victims to report crimes to the competent authorities. They include the creation
of permanent multidisciplinary telephone services, where the child can call freely
and anonymously and explain what he or she has experienced or witnessed.?*’

Several States have developed legislation that insists on the need for immediate
action upon discovery of an offence that has been or is about to be committed
against a child and specific procedures for the investigation of such cases.
For example, in Tunisia, special officials for the protection of the child have
been appointed to prosecute referrals of alleged offences committed against
children, with exceptional powers of investigation, such as entering all places and
buildings without a warrant.??®

Some of the measures aimed at protecting child victims and witnesses from
threats and intimidation have already been addressed in chapter VIII on the
right to be protected from hardship during the justice process. Regarding intimi-
dation as a criminal offence, as in Bosnia and Herzegovina, is a reinforcement
of protective measures (see box).

Bosnia and Herzegovina, Criminal Procedure Code, article 267, Protec-
tion of Witnesses from Insults, Threats and Attacks:

(1) The judge or the presiding judge is obligated to protect the witness from insults,
threats and attacks.

(2) The judge or the presiding judge shall warn or fine a participant in the proceed-
ings or any other person who insults, threatens or jeopardizes the safety of the wit-
ness before the court. In the case of the fine, provisions of Article 242, Paragraph 1
of this Code shall be applied.

(3) Inthe case of a serious threat to a witness, the judge or the presiding judge shall
inform the prosecutor for the purpose of undertaking criminal prosecution.

(4) At the petition of the parties or the defense attorney, the judge or the presiding
judge shall order the police to undertake measures necessary to protect the witness.

The first measures contemplated in paragraph 34 of the Guidelines rely on
restrictions on the freedom of movement of the alleged offender. Although the
use of police custody, pretrial detention and other restraining orders
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are common measures to ensure the safety of victims and witnesses,?? 2% it is
important to remember that the imperative of protecting victims and witnesses
must be balanced with the that of respecting the rights of defendants. However
difficult striking such a balance proves, the safety of the child should be the
primary consideration in the determination of bail issues in cases of child abuse
or neglect.

The Australian approach of removing the offender rather than the child from
the child’s home might be perceived as less prejudicial to the freedom of the
defendant. Taking the child away from his or her familiar environment should
only be considered where there is no other solution to protect him or her from a
dangerous situation. Where the child’s removal from his or her home is the only
available option, family-based care should be preferred.??! Placing the child
under the protection of special childcare institutions should always be contem-
plated as a last resort.?*>2* Such measures may be used, in particular, when the
offender belongs to the direct family of the child and the other members of the
child’s family are not able to guarantee his or her protection. However, they
should not be ordered lightly, since it may prove prejudicial for the child if he or
she is removed from his or her family environment without good cause. Young
children, in particular, may consider such protective measures a punishment.
The placement of the child should be reviewed on a regular basis. It is therefore
important to provide procedural guarantees in order to avoid unnecessary place-
ments, as demonstrated in the Social Services Act of Sweden (see sidebar).

Another way of protecting victims and witnesses, including children, is to limit
the disclosure of information about their identity and whereabouts. These
measures were addressed in chapter VII on the right to privacy. In some
situations, the restriction on disclosure is underpinned by the existence of safety
risks for the victim or witness. The degree of restriction imposed may vary,
depending on the circumstances and risks. The first step in restricting the
disclosure of information on the whereabouts of the victim or witness can be
implemented by advising the victim or witness not to reveal his or her address of
residence or his or her workplace. Sometimes, the victim or witness can give the
address of a police station as a contact address®** or, as in Honduras, the court
itself (see box).

Honduras, Code of Criminal Procedure, Decree No. 9-99-E, article 237,
Witness protection:

“If the court, on its own initiative or on the basis of a witness statement, deems that
there are reasonable grounds to believe that there is a serious danger to the person
or property of the witness or to his or her spouse or common-law spouse, or to a rela-
tive in the ascending or descending line or sibling of either, as a result of evidence
given by that witness, it shall, having heard the parties, adopt such protection meas-
ures as it deems appropriate, which may include any of the following:

(1) Prohibition of the disclosure, during proceedings, of the first name, surname,
address, place of work or occupation of the witness (which, having been recorded in
a document which is to be kept in a sealed envelope, shall be known only to the
court and to the secretary of the court), or of any information that could reveal his or

Sweden, Social Services Act
(1980:620), 1980, article 50,
paragraph (a):

“In an investigation as to whether
the social welfare committee needs
to intervene for the protection or
support of a minor, the committee,
in order to assess the need for
measures, may consult experts and
otherwise make such contacts as
are needed. The investigation shall
be conducted in such a way that no
person is unnecessarily exposed to
injury or inconvenience. It should
not be made more extensive than is
justified by the circumstances of the
matter.

... The person affected by an
investigation as referred to in
subsection one shall be informed that
an investigation is being opened.”
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her identity and location. The witness may be identified only by a number or code
name during proceedings; and ... (3) Establishment of the address of the court
hearing the case, for the purpose of communications, as the domicile of the witness,
to whom the court shall convey such communications confidentially.”

Exceptionally, testimony can be given anonymously to ensure the complete
restriction on disclosure of information relating to the identity of the victim or
witness.?*>2% In countries where such a measure is permitted, it can be achieved
by permitting victims or witnesses to testify by videoconference with voice or
image distortion mechanisms.?” Even more exceptional, and done usually only
in organized crime-related cases, is granting full anonymity, a change of identity
and/or the relocation of the child.?%2°

a N

Implementation checklist 9: the right to safety

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, and, in particular, the child’s right to safety,
the following actors may consider:

(a) Judges: where appropriate, ordering protective measures for child
victims and witnesses, to continue as long as necessary, even after their
appearance in court;

(b) Law enforcement officials:

(i) Setting up special police units specialized in the implementa-
tion of protective measures for child victims and witnesses;

(ii) Ensuring training for law enforcement officials on issues
related to child protection, including the training of special-
ized staff within police units to investigate complaints and
allegations of child abuse in a way that is child-friendly and
ensures maximum protection;

(c) Legislators/policymakers:

(i) Implementing in the legislation the principle that child
victims and witnesses, as well as their relatives, should be
protected from threats resulting from their involvement in
the justice process and stipulating that such protection should
continue as long as necessary, even after their appearance in
court. Enacting legal provisions for the enforcement of
protective measures for child victims and witnesses, to
include, depending on the resources available and with due
respect for the rights of the defence, pretrial detention and/
or other restrictive measures against the alleged offender,
the placement of children in specialized youth protection
institutions as a measure of last resort, limiting the disclosure
of information concerning the identity and whereabouts of
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the child, and granting full anonymity, a change of identity
and/or the relocation of the child;

(i)  Allocating sufficient means and resources to the judiciary
or other competent authorities for the implementation of
efficient child victim and witness protection schemes;

(iii) Making the compulsory reporting of crimes against
children to the competent authorities, immediately upon
their discovery, a general obligation or at least one that is
imposed on professionals working with children;

(iv) Developing alarm-raising mechanisms facilitating the report-
ing of offences against children, such as free and anonymous
permanent telephone helplines;

(v) Setting up special police units specialized in child protection.

(d) Medical staff: where applicable, complying with the obligation
to report child abuse and contributing to initiatives to facilitate the
reporting of child abuse;

(e) Non-governmental organizations  and community-based
organizations:

(i) Establishing alternatives to institutional care for children
who have been removed from their home environment;

(ii) Disseminating legislation that offers maximum protection for
child victims and witnesses.

(f) Prosecutors: where appropriate, requesting protective measures
for child victims and witnesses, which should continue for as long as
necessary, even after the immediate court proceedings.

(g) Teachers and community or social workers:

(i) Contributing to initiatives to facilitate the reporting of child
abuse;

(ii) Where applicable, complying with reporting obligations;

(iii) Ensuring training on issues related to child abuse, such as
recognition of indicators of abuse.




X. The right to reparation

Reparation is a right that should be granted to all victims. It refers to measures
taken to redress harm that victims may have suffered as a consequence of crimes
committed against them. Reparations help victims to recover. Victims may be
repaid for material losses and damages incurred, receive medical and/or psycho-
social support and obtain recognition for ongoing suffering. Receiving reparation
may also convey to child victims that some justice has been achieved, despite the
fact that a crime has been committed and that they may never fully recover from
the harm done to them.
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The beneficiary of the reparation may be the victim himself or herself, his or her
family or dependants. Paragraph 35 of the Guidelines provides the right to obtain
reparation for all children, without age limit. However, some countries grant that
only their parents can claim restitution for the damage they suffered as long as
the child has not reached a certain age, such as 13 years old. States providing
such an age limit should amend their legislation on this point or find solutions
that would prevent the issue of children’s access to justice becoming a bar to
their right to reparation, such as has, for example, been done in Portugal with
respect to State compensation (see sidebar).

International practice

The International Criminal Court system makes the reparation scheme a “key fea-
ture” of the Rome Statute (International Criminal Court, Situation in the Democratic
Republic of Congo, No. ICC-01/04, The Prosecutor v. Thomas Lubanga Dyilo, Case
No. 01/04-01/06, Under Seal Decision on the Prosecutor’s Application for a Warrant
of Arrest, Article 58 (PT), 10 February 2006). Its specific regulations provide for the
early tracing, identification and freezing or seizure of the property and assets of
prosecuted persons (Rome Statute of the International Criminal Court, arts. 57 (3) (e),
110 (4) (b)), as well as the establishment of a trust fund “for the benefit of victims of
crimes within the jurisdiction of the Court, and of the families of such victims” (Rome
Statute, art. 79; Rules of Procedure and Evidence, rules 218 (3) (b), 221).

Victims’ right to reparation can be satisfied in different ways. A distinction is
usually made between restitution and compensation (see box).

Restitution

“Offenders or third parties responsible for their behaviour should, where appropri-
ate, make fair restitution to victims, their families or dependants. Such restitution
should include the return of property or payment for the harm or loss suffered,
reimbursement of expenses incurred as a result of the victimization, the provision of
services and the restoration of rights.” (Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power (General Assembly resolution 40/34, annex),
principle 8.) Other forms of restitution, in the form of symbolic sentences or
atonement have also been undertaken through restorative justice processes.

Compensation

“Compensation” means financial compensation provided by the State, usually in
replacement or complement of restitution available from the offender or other
responsible persons. Compensation may cover treatment and rehabilitation for
physical and psychological injuries, loss of income, pain and suffering, material
damages, financial support for dependants, and so forth.

The principle of the victim’s right to be granted restitution is admitted in most
State legislation. However, differences exist as to the exact modalities through
which this reparation might be granted.

Portugal, Law Governing
Compensation for the Victims of
Criminality, Law No. 31/2006, 2006,
article 4 (2):

2—A person who is a minor at the
date of the intentional act of violence
may present the request for the grant
of compensation by the State at any
time up to a year after attaining the
age of majority or being freed from the
control of his/her parent(s) or guardian.
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A distinction should be made between civil law countries, which largely admit
victims as parties to criminal proceedings, usually by way of what is referred to
as “intervention” or “civil action”, whereby they claim restitution from the
offender, and common law countries, which usually draw a distinction between
criminal proceedings, in which the public prosecutor is in opposition to the
offender, and civil proceedings, through which the victim may claim and obtain
restitution for the tort. However, this distinction is not absolute: firstly, civil law
countries may give victims an option to claim restitution either before the civil or
criminal courts. Secondly, in some common law countries, an application may be
made for restitution in criminal courts as part of the sentencing process. The fact
that a restitution order is pronounced by the criminal court does not imply that
the victims are parties to the criminal case. Nor does such a restitution order
replace civil actions. Indeed, restitution may only be ordered in cases where the
damage is calculable. An example of restitution orders that may be sought in the
criminal sentencing process can be found in Canada (see box).

Canada, Criminal Code, R.S.C. 1985, c. C-46, section 738 (1):

738. (1)  Where an offender is convicted or discharged under section 730 of an
offence, the court imposing sentence on or discharging the offender may, on applica-
tion of the Attorney General or on its own motion, in addition to any other measure
imposed on the offender, order that the offender make restitution to another person
as follows:

(@) in the case of damage to, or the loss or destruction of, the property of any
person as a result of the commission of the offence or the arrest or attempted
arrest of the offender, by paying to the person an amount not exceeding the
replacement value of the property as of the date the order is imposed, less the
value of any part of the property that is returned to that person as of the date
it is returned, where the amount is readily ascertainable;

(b) in the case of bodily or psychological harm to any person as a result of the
commission of the offence or the arrest or attempted arrest of the offender, by
paying to the person an amount not exceeding all pecuniary damages incurred
as a result of the harm, including loss of income or support, if the amount is
readily ascertainable; and

(c) in the case of bodily harm or threat of bodily harm to the offender’s spouse
or common-law partner or child, or any other person, as a result of the commis-
sion of the offence or the arrest or attempted arrest of the offender, where the
spouse or common-law partner, child or other person was a member of the
offender’s household at the relevant time, by paying to the person in question,
independently of any amount ordered to be paid under paragraphs (a) and (b), an
amount not exceeding actual and reasonable expenses incurred by that person,
as a result of moving out of the offender’s household, for temporary housing,
food, child care and transportation, where the amount is readily ascertainable.

The distinction made in common law countries between criminal proceedings
and civil claims may be highly prejudicial to the rights of the child: the multipli-
cation of proceedings makes the child’s involvement in the justice process more

97



98

onerous and complex. It also multiplies contacts with justice processes, hearings,
potential appeals, and so forth. Giving jurisdiction on criminal suits and their
resulting civil claims to the same court would facilitate the child’s access to
restitution or reparation.

The principle of State compensation for damages suffered by victims of crime is
also provided for in numerous countries; both civil and common law, sometimes
even at the level of the constitution.?®® In Islamic countries, the principle of
compensation by the State whenever it cannot be obtained from the offender or
where the offender remains unknown, is enshrined in the sharia.?!!

Special victim compensation funds have been created in several States.?4% 243,244

However, financial considerations often prevent States from setting up effective
compensation schemes. Various innovative solutions have been devised to limit
the likely expenditure by the State: in Latvia, the State may provide compensa-
tion and then act by way of subrogation procedures to get the compensation
reimbursed, in full or in part, by the offender(s) or other responsible bodies. The
same rule is also provided in article 40 of the law on civil concord of Algeria. In
France, a tax on insurance contracts has been created or offenders may be obliged
to pay a fine dedicated to the funding of compensation schemes, or both.

Reparations can also take the form of symbolic benefits, distributed individually
to victims or collectively to families and communities that suffered from the
crime committed. Such symbolic reparations can consist of a significant act,
such as an apology by the perpetrator, a memorial service or other meaningful,
sometimes traditional, ritual. It can also lead to the establishment of a memorial
site or any other intervention that preserves the memory of the violation that
took place. Especially in contexts of violence experienced collectively, symbolic
reparations can have an important value for the affected communities.

Restorative justice processes address, in particular, the harm done to, and needs
of, victims. In the appropriate context, restorative justice processes can be ideal
forums in which to address reparations (see box).

Restorative process

A restorative process is any process in which the victim and the offender and, where
appropriate, any other individuals or community members affected by a crime partici-
pate together actively in the resolution of matters arising from the crime, generally
with the help of a facilitator. ... Restorative justice refers to a process for resolving
crime by focusing on redressing the harm done to victims, holding offenders account-
able for their actions and, often also, engaging the community in the resolution of
that conflict. ...

The following are features of restorative justice programmes:

e A flexible response to the circumstances of the crime, the offender and the
victim, one that allows each case to be considered individually



CHAPTER 10

e A response to crime that respects the dignity and equality of each person,
builds understanding and promotes social harmony through the healing of
victims, offenders and communities ...

e An approach that can be used in conjunction with traditional criminal justice
processes and sanctions

* An approach that incorporates problem solving and addressing the underly-
ing causes of conflict

e An approach that addresses the harms and needs of victims ...

e A response that recognizes the role of the community as a prime site of
preventing and responding to crime and social disorder

Handbook on Restorative Justice Programmes (United Nations publication, Sales No.
E.06.V.15), pp. 5-8.

Implementation checklist 10: the right to reparation

)

(i)

(iii)

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, and, in particular, the child’s right to
reparation, the following actors may consider:

(a) Legislators/policymakers:

In countries providing a minimum age limit for the pursuit of
a civil claim and the existence of measures for restitution or
compensation, either removing the age limit or providing
solutions in order to safeguard the child’s access to justice and
his or her right to reparation;

In common law countries and other countries where criminal
judges have no jurisdiction over civil claims, providing an
exception to this principle with respect to child victims allow-
ing, if they or their legal representatives so wish, their claim
to be presented and having it determined by the same court
and at the same time as the criminal case;

Developing State compensation schemes for those children
who cannot obtain restitution from their offenders. These
schemes may be financed, for example, through subrogation
procedures to get the compensation reimbursed, in full or in
part, by the offender(s) or other responsible bodies, through
public funding, confiscation of the perpetrator’s assets, fines
or other sources, such as a tax imposed on insurance
contracts;
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_

(iv) Where applicable, establishing a legal framework for the
establishment of restorative justice programmes; eliminating
or reducing legal barriers to the use of restorative justice
programmes; creating a legal inducement for using restora-
tive programmes; ensuring protection of the rights of offend-
ers and victims participating in restorative programmes.

(b) Non-governmental and other community-based organizations:
promoting the development of restorative justice programmes.

J




“Repeat victimization” means

a situation when the same
person suffers from more

than one criminal incident

over a specific period of time.
(Council of Europe, appendix to
recommendation Rec. (2006) 8
of the committee of ministers to
member states on assistance to
crime victims, paragraph 1.2)

AN
AN

Xl. The right to special preventive
measures

Children may already face twice as much risk of repeated victimization as adults
because they often are, or are perceived by, a potential perpetrator as being
vulnerable, unsure of how to defend themselves or unable to properly assert
themselves and take a strong position against an adult (see sidebar).

The right to special preventive measures must be distinguished from the right of
child victims and witnesses to be protected, addressed in chapter IX of the
present Handbook on the right to safety. The right to safety is aimed at protecting
child victims and witnesses from intimidation and from the commission of crimi-
nal acts directed at them in order to prevent or otherwise interfere with their
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participation in the judicial process. Other aspects of prevention are also addressed
in chapter VI on the right to effective assistance, with respect to measures aimed
at promoting social rehabilitation of child victims.

Preventive measures for child victims and witnesses of crime need to be enshrined
in the domestic institutions and legislation of the State and should specifically
address the situation of child victims of crime. States vary in the ways in which
they implement such legislation and recognize these rights: the laws of Bulgaria,
the Philippines (see box) and Portugal provide examples.?*> 246 247 Preventive
measures, however, not only protect children and specifically child victims and
witnesses of crime, but also assist States in combating and preventing crime.
Although such measures are not always easy to institute, they usually have long-
term benefits.

Philippines, Special Protection of Children against Abuse, Exploitation
and Discrimination Act, No. 7610 (1992), article I, section 2.

“It is hereby declared to be the policy of the State to provide special protection
to children from all forms of abuse, neglect, cruelty, exploitation and discrimination
and other conditions, prejudicial to their development; provide sanctions for their
commission and carry out a program for prevention and deterrence of and crisis
intervention in situations of child abuse, exploitation and discrimination. The State
shall intervene on behalf of the child when the parent, guardian, teacher or person
having care or custody of the child fails or is unable to protect the child against
abuse, exploitation and discrimination or when such acts against the child are
committed by the said parent, guardian, teacher or person having care and custody
of the same. It shall be the policy of the State to protect and rehabilitate children
gravely threatened or endangered by circumstances which affect or will affect their
survival and normal development and over which they have no control.”

Once the principle of undertaking special measures of prevention of victimiza-
tion targeted at vulnerable children is integrated in legislation, its implementa-
tion may vary from State to State.

Several countries have set up special police units specialized in child-related
crimes, staffed by law enforcement officials who are specially trained in dealing
with specific forms of crime victimizing children, such as the sale to children of
alcoholic drinks; tobacco products; drugs; obscene, indecent or pornographic
materials; or addictive materials; as well as the mistreatment of children, human
trafficking, and so forth. Such officials can also be empowered to use specific
means or tools of investigation. For example, in Tunisia, special officials for the
protection of the child have been appointed to prosecute alleged offenders who
commit crimes against children and have been given exceptional powers of inves-
tigation, such as entering into all places and buildings without a warrant. 248
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United States, Adam Walsh Child
Protection and Safety Act of 2006,
title I, Sex Offender Registration
and Notification Act, sections 112
and 113, H.R.4472, ENR, 2006:

“A sex offender shall register,

and keep the registration current,

in each jurisdiction where the
offender resides, where the offender
is an employee, and where the
offender is a student. For initial
registration purposes only, a sex
offender shall also register in the
jurisdiction in which convicted if
such jurisdiction is different from the
jurisdiction of residence.”

Japan, Law for Punishing Acts
Related to Child Prostitution and
Child Pornography and for Pro-
tecting Children, 1999, article 14:

“1. In light of the fact that such acts as
child prostitution and the distribution
of child pornography would seriously

affect the mental and/or physical
growth of children, the State and local
public entities shall, to allow for the
prevention of such acts, endeavor to
educate and enlighten the public to
deepen their understanding of the
rights of children.

2. The State and local public entities
shall endeavor to promote researches
and studies that can help prevent
such acts as child prostitution and the
distribution of child pornography.”

The legislation of some States further promotes the prevention of crimes against
children by imposing measures that may appear to restrict their freedom, but
which are, in fact, aimed at protecting them from facing hazardous situations
that could lead to exploitation or abuse. These measures may include the moni-
toring of certain activities exposing children to potential exploitation.?*-25°

Upon the disclosure of offences committed against children, removing the
child from his or her surroundings and providing alternative care is one measure
that can prevent further victimization (see chapter IX on the right to safety,
sect. B).%!252 However, this should only be a measure of last resort and institu-
tionalization should be avoided. Alternative care should always favour solutions
within the family setting.

Another judicial preventive measure that should be used is to demand references
and a criminal background assessment before hiring personnel likely to work
with children. Another option, which should be used with extreme caution to
avoid causing human rights violations, is for employers to receive information
about the criminal history of applicants. Such lists disclose the names of persons
who have criminal records involving abuse of children or sexual abuse generally
(see sidecar).?* 24255 The creation and use of such lists can be highly prejudicial
to individual freedom and should therefore be used only after due consideration
has been given to the benefits in terms of child protection.

Beyond general policies aimed at preventing crime and, in particular, the
re-victimization of child victims, prevention can be sought through the develop-
ment of programmes promoting awareness-raising, information and education.
Such programmes have been conducted in different States with respect to the
prevention of specific forms of criminality affecting children (see sidebar).

Multidisciplinary approaches can be an asset in the prevention of crime since
they combine different solutions and combat different aspects of the root
causes of crime. In Cambodia, for example, a community programme was
established to prevent sexual abuse and to facilitate the reintegration of child
victims. The objectives were to mobilize the community with regard to the rights
of the child, to establish a network of all the concerned organizations, to form a
structure for the protection of children and to send volunteers to help in poor
areas to which tourists were attracted, where children were vulnerable to being
used as prostitutes and to sexual abuse.?*° The recognition that poverty, lack of
education and low public awareness are important factors of victimization is
crucial to address the problem in the long term. As part of a three-year project,
Cambodia was to assess which practices and measures were the most effective
and tailor the programme accordingly.

Another example of a multidisciplinary, broad approach to the prevention of
criminality affecting populations at risk can be found in the Russian Federation,
with respect to the prevention of trafficking in persons (see box).
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Russian Federation, Draft federal law on countering trafficking in
persons, 2003, article 21, Organization of Prevention of Trafficking in
Persons:

1. The activities to prevent trafficking in persons shall be organized and coordinated
by the Federal Commission in compliance with the federal program approved by the
Government of the Russian Federation.

2. The system of preventive measures against trafficking in persons shall comprise:

(@) developing initiatives and taking measures to provide for equitable social
and economic conditions for groups of risk, which includes: creating conditions
for market integration of people belonging to a group of risk or residing in
regions belonging to a risk group;

(b) conducting research on anti-trafficking issues;

(c) conducting monitoring [of the activities] relating to countering trafficking
in persons;

(d) developing programs encouraging employers to retain people belonging
to a risk group;

(e) developing programs aimed to resolve specific social problems which cre-
ate conditions for expanding the area of activity of human traffickers;

(f) enhancing public awareness about dangerous situations to which potential
victims of trafficking in persons may become exposed; about measures of pro-
tection offered by the state and special institutions, and about measures of
criminal and administrative correction as adopted by the state to counter traf-
ficking in persons;

(9) developing and implementing educational programs targeting educators
and students of educational establishments, institutions for parentless children,
as well as parents of students; the unemployed and semiliterate; people from
risk groups, residing in the regions of risk; and victims of trafficking in persons;

(h) measures to train officials of federal executive authorities and the territorial
agencies thereof that are engaged in issues of countering trafficking in persons.
The training shall include methods of prevention of trafficking in persons, issues
of criminal prosecution of persons involved in trafficking in persons, problems
of protection to victims of trafficking in persons and witnesses, respect for and
protection of human rights, gender-sensitive issues, cooperation with non-
governmental organizations, and scientific and research institutions.
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Implementation checklist 11: the right to special preventive

measures

In order to implement the Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime, and, in particular, the child’s right to
special preventive measures, the following actors may consider:

(a) Health workers, teachers, social workers and community workers:

(i)

(ii)

Promoting programmes of awareness-raising, information
and education of children with respect to the risks of
re-victimization;

Ensuring continuous training for health workers, teachers,
social workers and others who interact with children in order
to equip them with the motivation, skills and authority to
identify and respond to child abuse.

(b) Judges: where necessary, upon discovery of offences committed

against children, ordering appropriate measures for their protection,

including offering alternative family care. Ordering the removal of a

child from his or her home should always be a last resort: institutional

care should be avoided and family care preferred.

(c) Law enforcement officials:

(d)

(i)

(i)

(iii)

Establishing special police units specializing in child-related
crime intervention;

Intervening immediately and in a child-friendly manner upon
receiving information about offences committed against
children;

Ensuring continuous training so that law enforcement
officials are equipped with the motivation, skills and author-
ity to identify and respond to child abuse.

Legislators/policymakers:

(i)

(i)

(iii)

Adopting measures to encourage respect for and recognition
of child victims and understanding of the negative effects of
crime by personnel and organizations coming into contact
with victims;

Enacting legislative provisions addressing the situation of
child victims of crime and taking measures aimed at uphold-
ing their right to a safe environment;

Establishing police units specializing in child-related crime
interventions, with exceptional powers of intervention and
investigation, such as entering, without a warrant, all places
and buildings where crimes are, or have allegedly been,
committed against children;
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(e)

()

(iv) Establishing an adequate framework for legislation, in line

(v)

with international legal standards, to protect children from
violence, abuse, exploitation and trafficking;

Enacting legislative provisions providing, where necessary,
upon discovery of offences committed against children,
appropriate measures for their protection. Ordering the
removal of the child from his or her home should be a last
resort: institutional care should be avoided and family care
preferred;

(vi) Promoting the centralization of relevant information on

ersons with criminal records, especially in cases of crimes
against children, and providing for procedures enabling
potential employers of youth-related workers to receive
information on an applicant’s criminal record;

(vii) Promoting awareness-raising, information and education

programmes aimed at children and law enforcement officials
to draw attention to the risks of re-victimization.

Non-governmental organizations:

0]

(ii)

Promoting programmes to improve children’s life skills,
knowledge and participation as a protection from exploita-
tion and abuse;

Developing programmes for the rehabilitation of child
victims, in particular in cases of sexual abuse. Services should
be provided in an environment that fosters the health, self-
respect and dignity of the child;

(iii) Developing prevention programmes aimed at establishing a

protective environment for vulnerable children in order to
reduce the risk of them becoming victims of violence, abuse,
exploitation or trafficking;

(iv) Building up a participatory and locally based monitoring and

reporting system to record the incidence and nature of child
protection abuses and to allow for an informed and strategic
response.

Prosecutors:

0)

(if)

Making the investigation and prosecution of crimes against
children a priority;

Where necessary, upon discovery of an offence committed
against a child, applying appropriate measures for the child’s
protection, including offering alternative family care in cases
where the interests of the child require it and exercising great
care when such removal and placement is requested.
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The final chapter of the Guidelines on Justice in Matters involving Child Victims
and Witnesses of Crime suggests a number of measures for the implementation
of recommendations contained in earlier chapters. Throughout the Guidelines,
although numerous implementation measures are addressed with respect to each
particular Guideline, in the final chapter (chap. XV) two issues are considered
more fully: the first is the training of professionals working with child victims and
witnesses (paras. 40-42) and the second is cooperation among all actors involved
in justice matters, both at the national and international levels (paras. 43-46).

A. The training of professionals working with child
victims and witnesses of crime

Professionals should be trained to ensure that they are aware of the particular
needs of the child in terms of care, assistance, empathy and attention, and that
they take into account and safeguard the best interests of child victims and
witnesses.
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International practice

Although previous international
tribunals required the presence of
expert personnel, in particular within
their respective victim and witnesses
units, the International Criminal Court
was the first to make training in issues
of trauma, sexual violence, security
and confidentiality a requirement

for the Court and the parties. The
training is carried out by the Victims
and Witnesses Unit (International
Criminal Court, Rules of Procedure
and Evidence, rules 17 (2) (a) (iv),

18 (d) and 19).

India, Juvenile Justice (Care and
Protection of Children) Act, 2000
(No. 56, of 2000), article 63,
Special juvenile police unit:

“(1) In order to enable the police
officers who frequently or exclusively
deal with juveniles or are primarily
engaged in the prevention of
juvenile crime or handling of the
juveniles or children under this Act
to perform their functions more
effectively, they shall be specially
instructed and trained.

(2) In every police station at least
one officer with aptitude and
appropriate training and orientation
may be designated as the ‘juvenile
or the child welfare officer’ who will
handle the juvenile or the child in
co-ordination with the police.

(3) Special juvenile police units, of
which all police officers designated as
above, to handle juveniles or children

will be members, may be created in

every district and city to co-ordinate
and to upgrade the police treatment
of the juveniles and the children.”

It is incumbent upon every State to set up its own training programmes for
professionals who come into contact with child victims and witnesses of crime in
accordance with its own domestic system and criminal procedure, and to give
those professionals an opportunity to participate in international training
organized at the regional level. Such training should target different professions,
including health-care professionals, judges, law enforcement officials, lawyers,
prosecutors and social workers.

In Bolivia (Plurinational State of) and Bulgaria, for example, the training of law
enforcement officials who come into contact with child victims or witnesses of
crime is a requirement.?*”?% Ideally, training courses for those dealing with child
victims and witnesses of crime should contain a common, multidisciplinary
component intended for all professionals, combined with more specific modules
addressing the specific needs of each profession. For example, while training for
judges and prosecutors may essentially focus on legislation and specific proce-
dures, law enforcement officials may require training on broader issues, including
psychological and behavioural issues. The training of social workers, meanwhile,
may focus more on assistance, while training for medical personnel should focus
on forensic examination techniques to assemble a solid evidentiary basis.

In many countries, law enforcement officials, because they are responsible for
receiving reports of criminal offences and for investigating those offences, are the
first professionals with whom victims and witnesses of crime come into contact.
Therefore, law enforcement officials should receive specific and appropriate
training on assisting child victims and witnesses and their families. It is important
to stress that adequate training of law enforcement officials can contribute to
conducting a proper investigation while minimizing potential harm. Such
training should, inter alia: (@) enable law enforcement officials to understand
and apply the main provisions of legislative and departmental policies concern-
ing the treatment of child victims and witnesses of crime, (b) raise awareness of
the issues covered in the Guidelines and relevant regional and international
instruments, and (¢) familiarize law enforcement officials with specific protocols
for intervention, in particular with respect to the initial contact between a child
victim and the law enforcement agency, the initial interview of a child victim or
witness, the investigation of an offence, the role of law enforcement supervisors
and victim support.

The training may also include victim and witness identification and interviewing,
evidence-collection, interrogation of the accused, investigative procedures, case
management, integrating law enforcement investigations with court procedures
and presenting evidence in court. A law enforcement official specialized in child-
related issues should also receive training on how to provide information and put
victims and witnesses in contact with available support groups. A good example
of legislation providing for specific training targeting police units is that of India
(see sidebar). Similar initiatives can be found in other countries, such as Morocco
and Peru.?” 26° The development and dissemination of domestic guidelines
addressing the issue of child victims and witnesses from the viewpoint of the
police should also be encouraged.

Health-care professionals may also provide first-line assistance to child victims
and witnesses of crime, as they may be the first to come into contact with them
or may even be the ones who discover that a child has been the victim of a crime.
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Training programmes and protocols for relevant hospital personnel on the rights
and needs of child victims and witnesses, including medical and psychological
support, as well as a victim-sensitive code of ethics for medical staff, should be
developed. A good example of this kind of training programme for health-care
professionals is the certificate programme on the protection of child victims of
abuse and maltreatment created by the Social Workers Training School of Saint
Joseph University in Beirut.?$! In Belgium, legislation also provides that at least
one person in each centre for socio-medical assistance shall receive specific
training on child victim issues.2%?

Social workers also play an important role in providing proper assistance and
care to child victims and witnesses since, because of their functions, they are
in a unique position to intervene in the best interests of children. Awareness of
social workers on these issues could be enhanced through specific training and
workshops, such as those reported by the Islamic Republic of Iran, where one
expert on child affairs from each province was selected and trained on
child-related issues, and workshops on the rights of the child were organized for
social workers.?> A comprehensive programme of training and coordination for
social workers is also undertaken in Ukraine.?** Brochures and leaflets to raise
awareness among this category of professional have been disseminated in several
countries.?®> Where applicable, similar training should be provided for voluntary
workers assisting in providing victim services.

In common law countries, the training of prosecutors in child-friendly
procedures may ensure that prosecutors, when preparing a case and presenting
it to the court, take into account the specific requirements related to the situation
of child victims and witnesses of crime. When leading the investigation and
preparing a case for trial, prosecutors have an obligation to ensure that the rights
of child victims and witnesses are respected. They should keep the child informed
and facilitate his or her participation in the court procedures and proceedings,
ensure that the pretrial and court settings are appropriate and follow up with
referrals. Training of prosecutors may ensure that they provide a basic level of
assistance and information to child victims and witnesses, including notification
regarding the status of the case and use of special measures such as waiting areas
for child victims and witnesses and their families (see chapter VIII on the right to
be protected from hardship during the justice process).

Prosecutors may also be encouraged to develop agreements with non-
governmental organizations in order to provide key services to children, includ-
ing after the completion of the case and conviction of the offender. In the United
Kingdom, the Judicial Studies Board has developed a child witness training
programme for barristers and magistrates, focusing on the Human Rights Act,
1998. It is a self-taught course followed by a one-day training programme. In
addition, a victim and witness training pack published by the Magistrates’ Courts
Committees provides detailed information on the process of identifying poten-
tially vulnerable and intimidated witnesses. The participants are shown a video
portraying a victim’s experience and then given the opportunity to explore their
own experiences of vulnerability. Finally, the Crown Prosecution Service of the
United Kingdom has developed a four-level programme of victim and witness
training that focuses on the following: (a) raising awareness among the Crown
Prosecution Service staff on issues relating to victims and witnesses and their
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role and responsibilities; (b) ensuring effective identification of vulnerable or
intimidated witnesses and their eligibility for access to special measures; (c)
ensuring effective support of witnesses and case management; and (d) ensuring
effective communication, including dealing with prosecution decisions.

Another example is that of Mexico, where prosecution services have developed a
programme of awareness and support for victims of crime, which includes, inter
alia, training and workshops on the protection of victims.?%® Development of
domestic guidelines addressing the issue of child victims and witnesses from
the prosecutor’s viewpoint, such as the Guidelines for Crown Prosecutors®®’ of
Canada, should also be encouraged. The National Prosecuting Authority of South
Africa developed the Child Law Manual for Prosecutors (Pretoria, 2001), which has
been used as a basis for the training of prosecutors throughout the country.

In civil law countries, where legislation provides that victims be assisted by an
appointed lawyer for victims, training similar to that described above should be
provided for lawyers representing victims. Because of a child victim’s special
relationship with his or her lawyer, who is appointed expressly to protect his or
her rights, that lawyer is in the best position to ensure that the child receives all
appropriate available assistance and care. In France, several bar associations have
taken the initiative of creating groups of specialized lawyers who are provided
with continuing education on child-related issues, including through legal
updates and the expertise of other relevant professionals, such as psychologists,
social workers and judges.?%®

Similarly, it is of crucial importance that all judges be trained in the rights of the
child and child-related issues. In most countries, child-related issues are reserved
for a special category of judges who have received proper training, making them
specialists in these matters. These judges often work exclusively on these issues,
which may include, in addition to family law and juvenile justice, granting judi-
cial orders for the protection of children and measures for dealing with children
requiring special care and protection.?®®

An efficient way to ensure effective awareness of all professionals who share the
responsibility of protecting child victims and witnesses of crime is to centralize
the training in a single institution that can monitor whether all categories of
professionals are reached. An example of such an institution is found in Egypt,
where the General Administration for the Legal Protection of Children of
the Ministry of Justice is responsible for designing training and qualification
programmes for members of legal institutions, sociologists and psychologists
concerned with matters related to minors.?’”® Other States have undertaken
similar initiatives.?”!272

Child victims and witnesses often experience additional hardship because of long
delays in the processing of the case and in the scheduling of hearings and the
trial. They may also be subjected to multiple questioning and interrogation by a
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whole array of professionals, with negative consequences for their physical
and emotional well-being (see chapter VIII on the right to be protected from
hardship during the justice process). Such hardship could be alleviated through
the establishment of cooperation among professionals, which could be encour-
aged through the use of protocols applicable to all staff and standardized
questionnaires and forms for completion by the various professionals involved.

For cooperation to be achieved, professionals need to take into account and
understand the limitations and skills required of other professional groups and
how the knowledge and efforts of the various professionals can be combined.
Examples of successful multidisciplinary teams may be found in Peru and the
United States.?”® 2™ Significant progress has been made with the advent of
child advocacy centres, which focus on a multidisciplinary approach to the
investigation, combining the expertise of the various professionals involved: law
enforcement officials collaborate with child specialists and mental health
providers to conduct the interviews. This method has greater potential for
protecting the child and the accused because it allows for more thorough and
accurate interviews to be conducted.

In some countries, the task of coordinating child protection is undertaken at
the regional level. In the United Kingdom, for example, Local Safeguarding
Children Boards bring together representatives of the main agencies and profes-
sionals involved in child protection to coordinate different activities to be under-
taken in the local area to safeguard children. The Boards, inter alia, develop local
policies for inter-agency work within the national framework, assist in improving
the quality of child protection through training and raise awareness within the
community on the necessity of safeguarding children’s rights.?””> Similar initia-
tives can be found in Bolivia (Plurinational State of), India and Tunisia.??% 277278

In Belgium, a coordination commission for child victims of maltreatment has
been established in every French-speaking judiciary district. The purpose of the
commissions is to inform local entities and coordinate their efforts to assist child
victims of maltreatment in order to improve the effectiveness of such entities.
The membership of the commissions comprises representatives of political
parties, judges, law enforcement officials and social workers.?”® Legislation for
the establishment of specific coordination mechanisms to assist victims of
specific types of crime can be found in countries such as Bulgaria (for victims of
trafficking in human beings), Estonia (for victims of negligence, mistreatment
and physical, mental or sexual abuse) and the Philippines (for victims of child
prostitution or other sexual abuse, child trafficking, obscene publications and
indecent shows).

Countries that have endured widespread violence as a result of armed conflicts
or internal disturbances often provide, with the support of international organi-
zations, highly elaborate cooperative victim-support schemes. In Algeria, for
example, an intersectoral assistance programme was launched by the Govern-
ment with the support of UNICEF: the programme includes counselling centres
that provide child victims located in the areas most affected by terrorist attacks
with medical, psychological and social assistance, national centres for the care of
child victims who have lost their parents, financial and material assistance for
foster families, awareness-raising campaigns and management training for all
professionals dealing with children.?°



CHAPTER 12

In France, the Institut national d’aide aux victimes et de médiation is a national
federation of groups of victim support associations. It works in collaboration
with the Ministry of Justice and other ministries that are its main contributors.
The Institute is in charge of promoting and coordinating support and assistance
to victims, mediation and all other measures aimed at improving recognition of
the rights of victims.?8! Similar successful interactions between non-governmental
agencies and State judicial authorities are found in countries such as Brazil and
the Czech Republic.?8% 283
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Annex—Sources relating to child victims
and witnesses of crime

A. International sources

International binding and non-binding instruments

Universal treaties

Geneva Convention relative to the Protection of Civilian Persons in Time of War,
of 12 August 1949

(United Nations, Treary Series, vol. 75, No. 973), arts. 13-14, 23-24, 38 (5), 50

International Convention on the Elimination of All Forms of Racial Discrimina-
tion (United Nations, Treaty Series, vol. 660, No. 9464), art. 1

International Covenant on Civil and Political Rights

(General Assembly resolution 2200A (XXI), annex), arts. 2 (1), 6 (1), 14 (1), 14
3) (@) and (¢), 17,26

International Covenant on Economic, Social and Cultural Rights
(General Assembly resolution 2200A (XXI), annex), art. 10

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I)

(United Nations, Treatry Series, vol. 1125, No. 17512), arts. 9 (1) and 77

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol II)

(United Nations, Treaty Series, vol. 1125, No. 17513), arts. 2 (1), 4 (3)
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment

(United Nations, Treary Series, vol. 1465, No. 24841), arts. 9 (1), 13-14
Convention on the Rights of the Child

(United Nations, Treaty Series, vol. 1577, No. 27531), arts. 2, 3 (1), 6 (1), 9 (1),
9 (3), 12, 18 (1), 20 (1), 21, 24 (1)-(2), 35, 39, 40 (2) (b) (ii)

Convention concerning the Prohibition and Immediate Action for the Elimina-
tion of the Worst Forms of Child Labour, 1999 (Convention No. 182), of the
International Labour Organization

(United Nations, Treary Series, vol. 2133, No. 37245), arts. 2 (b),7 (2) (b), 11
Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography

(United Nations, Treaty Series, vol. 2171, No. 27531), arts. 6 (1), 8 (1), (3)-(4),
9 (1)-(4), 10 (1)-(4)

United Nations Convention against Transnational Organized Crime

(United Nations, Treaty Series, vol. 2225, No. 39574), arts. 14 (2), 18, 24-25,29 (1)
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially

Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime

(United Nations, Treary Series, vol. 2237, No. 39574), preamble and arts. 6 (1)
and (3)-(6), 9 (1) (d), 10 (1)-(2), 29 (2), 30 (2) (@)

Universal Declaration of Human Rights
(General Assembly resolution 217 A (III)), arts. 1, 7, 12, 22

Declaration on the Protection of All Persons from Being Subjected to Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment

(General Assembly resolution 3452 (XXX), annex), art. 9

United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (the Beijing Rules)

(General Assembly resolution 40/33, annex), arts. 2, 6.3, 8, 14.2,17.1 (d), 21, 22.1

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power

(General Assembly resolution 40/34, annex), principles 3-6, 8-9, 11-12, 14-17, 19

United Nations Guidelines for the Prevention of Juvenile Delinquency (the
Riyadh Guidelines)

(General Assembly resolution 45/112, annex), para. 58
United Nations Rules for the Protection of Juveniles Deprived of their Liberty
(General Assembly resolution 45/113, annex), arts. 4, 19

Model Strategies and Practical Measures on the Elimination of Violence against
Women in the Field of Crime Prevention and Criminal Justice

(General Assembly resolution 52/86, annex), arts. 7 (¢) and (g)-(2), 8 (¢), 9 (a)
(iii), (¢)-(d) and (), 10 (a), (¢) and (e), 11 (a)-(b) and (e)-(H, 12 (a)-(b), 14
), 16 (a)-(b)
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Guidelines for Action on Children in the Criminal Justice System

(Economic and Social Council resolution 1997/30, annex), arts. 2, 8 (a), 11 (@),
13, 16, 24, 27, 28 (¢)-(d), 43-53
Basic principles on the use of restorative justice programmes in criminal matters

(Economic and Social Council resolution 2002/12, annex), paras. 12 (¢) and 19)

Basic Principles on the Role of Lawyers

(Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August-7 September 1990: report prepared by the Secretariat
(United Nations publication, Sales No. E.91.IV.2), chap. I, sect. B.3, annex),
paras. 9, 25

Recommendation concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour, 1999 (Recommendation No.
190), of the International Labour Organization, paras. 2, 9, 16

Guidelines on the Role of Prosecutors

(Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August-7 September 1990: report prepared by the Secretariat
(United Nations publication, Sales No. E.91.1V.2), chap. I, sect. C.26, annex),
para. 13 (a) and (d)

Vienna Declaration on Crime and Justice: Meeting the Challenges of the Twenty-
First Century

(General Assembly resolution 55/59, annex), para. 27

African Charter on Human and Peoples’ Rights
(United Nations, Treaty Series, vol. 1520, No. 26363), arts. 3-5,7 (1) (d), 18, 25, 28
African Charter on the Rights and Welfare of the Child

(Human Rights: A Compilation of Internarional Instruments, vol. II: Regional Instruments
(United Nations publication, Sales No. E.97.XIV.1), sect. C, No. 39), arts. 3, 4, 5
(1),9 (2), 10, 13 (1)-(2), 14 (2) (), 16 (2), 17 (1), 17 (2) (0) (i1)-Gv), 21 (1)
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa, arts. 1-3, 4 (2) (e)-()

Convention for the Protection of Human Rights and Fundamental Freedoms
(United Nations, Treary Series, vol. 213, No. 2889)
[(Council of Europe, European Treaty Series, No. 5)], arts. 2 (1), 6 (1) and (3) (@)

Recommendation No. R (79) 17, adopted by the Committee of Ministers of the
Council of Europe on 13 September 1979, concerning the protection of children
against ill-treatment, paras. 4, 16
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European Convention on the Compensation of Victims of Violent Crimes
(Council of Europe, European Treary Series, No. 116), arts. 2-4, 12

Recommendation No. R (85) 11, adopted by the Committee of Ministers of the
Council of Europe on 28 June 1985, on the position of the victim in the frame-
work of criminal law and procedure, paras. 1-3, 5-16

Recommendation No. 1065 (1987), adopted by the Parliamentary Assembly of
the Council of Europe on 6 October 1987, on the traffic in children and other
forms of child exploitation, para. 4

Recommendation No. 1074 (1988), adopted by the Parliamentary Assembly of
the Council of Europe on 3 May 1988, on family policy, para. 17 (A) (v)

Recommendation No. R (90) 2, adopted by the Committee of Ministers of the
Council of Europe on 15 January 1990, on social measures concerning violence
within the family, paras. 7, 9, 18-19, 42-43

Recommendation No. 1121 (1990), adopted by the Parliamentary Assembly of
the Council of Europe on 1 February 1990, on the rights of children, para. 2

Recommendation No. R (91) 11, adopted by the Committee of Ministers of
the Council of Europe on 9 September 1991, concerning sexual exploitation,
pornography and prostitution of, and trafficking in, children and young adults,
paras. 2-4, 13

Recommendation No. R (93) 2, adopted by the Committee of Ministers of the
Council of Europe on 22 March 1993, on the medico-social aspects of child
abuse, paras. 2.1-2.8, 3.1 (b) and (d)-(e), 3.2, 3.4, 3.5, 3.7,3.9-3.11, 5.1

Recommendation No. 1286 (1996), adopted by the Parliamentary Assembly of
the Council of Europe 24 January 1996, on a European strategy for children,
paras. 7 (v), 8 (v)-(vii) and (x)

European Convention on the Exercise of Children’s Rights

(United Nations, Treaty Series, vol. 2135, No. 37249)

[Council of Europe, European Treary Series, No. 160.], arts. 1, 2 (d), 3 (a)-(b),
(©), 6 (0)-(c),7,9-10

Recommendation No. R (96) 8, adopted by the Committee of Ministers of the
Council of Europe on 5 September 1996, on crime policy in Europe in a time of
change, paras. 25, 28-40

Resolution No. 1099 (1996), adopted by the Parliamentary Assembly of the

Council of Europe on 25 September 1996, on the sexual exploitation of children,
paras. 5, 14-15, 17

Recommendation No. 1325 (1997), adopted by the Parliamentary Assembly of
the Council of Europe on 23 April 1997, on traffic in women and forced prosti-
tution in Council of Europe member States, paras. 4, 6, 16 (vi) and (xi)-(xii)
Recommendation No. R (97) 13, adopted by the Committee of Ministers of the
Council of Europe on 10 September 1997, concerning intimidation of witnesses
and the rights of the defence, para. 1, 3, 8-15, 17-26, 28-30

Recommendation No. 1371 (1998), adopted by the Parliamentary Assembly of
the Council of Europe on 23 April 1998, on abuse and neglect of children, paras.
13 (¢) (i) and (viD), () (V)-(viD), (¢) (i), (D, () (i), 14 (b)

Recommendation No. R (98) 8, adopted by the Committee of Ministers of the
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